


















































































































































































































































































































































































































































































































































Table 82.1 Patient impression of privacy incidents 

I ncident 

N = 1 05 

General 

1 .  Definite (78) 

2. Probable (81)  

Specific 

3. Overheard patient-staff 
conversations (96) 

4. Their conversations overheard (36) 

5.  Body part exposure (27) 

6. Privacy expectations not met (24) 

7.  Withheld information ( 1  O) 
8. Refused exam (2) 

Associated 

9. Length of stay 

1 0. Curtains vs. cubicles 

Reference: Karro et a l .4 

I ncidence (%) 

(95% CI) 

33% (28-36%) 

35% (29-37%) 

4 1 %  (35-47%) 

1 5% (1 1 -2 1 %) 

1 1 %  (6-1 4%) 

1 0% (6-1 4%) 

4% (2-7%) 

0.8% 

P < O.Dl 

p < 0.05 

were 10% (24) of patients who stated their privacy expec­
tations were not met. This was significant enough that 
4% ( 10) of patients withheld history from the staff so it 
was not overheard. As well, 0.8% (2) of patients refused 
part of the physical exam, to avoid inappropriate expo­
sure. The likelihood of privacy incidents was greater the 
longer the ED stay (P < 0.01) .  Lastly, the use of curtains 
versus a structured cubicle was associated with a greater 
incidence of privacy breach (P < 0.05). 

Patient confidentiality and privacy rights are 
clearly related to structural design features of the ED. 
Olsen and Sabin evaluated a convenience sample of 
ED patients, who reported that 36% overheard other 
patient conversations, and 1 .6% of these were felt to 
be inappropriate or unprofessional.5 Interestingly, 
they noted similar rates in either a curtained space 
or a walled room. The curtained spaces allowed con­
versation from the adjacent space to be overheard; 
while the walled rooms allowed more noise from the 
hallway and nurses' station to be heard. However, the 
patients felt more comfortable relating their history in 
a walled examination room. This same research group 
headed by Olsen then compared their results after 
an ED renovation.6 The rate of overheard conversa­
tion decreased from 36% to 14% after the renovation. 
This beneficial effect was felt to be the result of using 
walled examination areas, as well as increasing the size 
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Table 82.2 Patient's perception of privacy 

Factors Significance 

OR 

Negative 

1 .  Personal information overheard by 0.6273 
others 

2. Overhearing others' personal 0.552 1  
information 

3. Inappropriate conversation of 0.5992 
providers 

4. Seen by irrelevant persons 0.6337 

Positive 

5.  Privacy for physical exam 1 .6091 

6. Provider's respect for privacy 4.3455 

Reference: Lin a nd Lin8 

of each treatment space from 375 square feet (35 m2) 
to 564 square feet (52 m2). They recommended con­
sidering these factors in any new renovation projects. 

The curtained versus walled examination room 
comparison was also studied by Barias et al., who 
conducted a structured interview of 1 08 ED patients.7 
Those treated in curtained areas felt they could over­
hear others. As well, they thought others could over­
hear them, see them, hear personal information, and 
view their personal areas (P < 0.04) and perceived an 
overall decreased sense of privacy (P < 0.0 1 ) .  However, 
the majority (82.5%) of patients reported "a lot of" or 
"complete" respect for privacy by the staff, and 92.6% 
experienced as much privacy as expected. Clearly, ED 
design has an impact on the patient's auditory and vis­
ual privacy in the treatment areas. 

The patient's perception of privacy has a signifi­
cant association with satisfaction about their care. Lin 
and Lin evaluated 364 patients, in which 86% (313)  
completed a questionnaire concerning their percep­
tion of ED privacy.8 Factors that can adversely affect 
tl1e patient's perception of privacy include personal 
information heard by others (OR 0.6273) ,  overhearing 
the personal history of others (0.552 1 ) ,  unintention­
ally hearing inappropriate conversations from other 
health-care staff (0.5992), or being seen by irrelevant 
persons (0.6337). Factors that improve ilie percep­
tion of privacy include space provided for privacy 
during ilie physical exam (OR 1 .609 1 )  and ilie pro­
vider's respect for ilie patient's privacy (OR 4.3455) 
(Table 82.2). 
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Patient characteristics that predicted lower rat­
ings for perception of privacy include older age, hall­
way treatment area, and longer length of stay. Patient 
satisfaction was strongly predicted by the percep­
tion of privacy (OR 8.4545) and the majority (75%) 
of patients felt privacy played a crucial role in their 
health care. 

An observation of confidentiality and privacy 
breaches and a patient exit survey was performed 
by Mlinek and Pierce.9 They found the frequency of 
breach was dependent on room location or design. 
Breaches in the waiting room and triage occurred 
in more than 53% of the patients. Breaches near the 
nursing station and physician work area ranged from 
3 to 24 per hour and 1 .5 to 3.4 per patient per hour. 
A frequently mentioned area of concern is the confi­
dentiality of the patient tracking board. Interestingly, 
an exit interview with patient and family members 
found that only 2% (2/ 100) noticed tl1e status board 
at all, and none could remember any specific details. 

Legal Analysis 
Privacy concerns are often the center of controversy 
in criminal matters. In Estelle Warden v. McGuire, the 
defendant and his wife brought their infant daughter 
to the ED with numerous contusions and she suc­
cumbed to significant blunt traumatic injury shortly 
after arrival. 10 The father was charged with second­
degree murder after an inconsistent history of the 
child's injuries. The issue raised was related in part 
to an overheard conversation in the ED, where the 
moilier ascribed responsibility for the injuries to ilie 
father. He was convicted by the trial court, and unsuc­
cessfully challenged the appeal in state court. He then 
sought federal relief under a habeas theory, stating his 
confinement was improper or unlawful. This concept 
was first embodied in the Magna Carta imposed on 
King John by feudal landowners in 1 2 1 5. 

"No free man shall be seized, imprisoned, clisseized, 
outlawed, exiled or injured in any way. Nor will 
we enter on him or send him except by the lawful 
judgment of his peers, or by the law of the land:' 1 1  

This evolved into the modern concept of  due pro­
cess of law. The writ of habeas corpus compels the 
custodian to produce the prisoner at a particular time 
and place, where a state or federal court may rule on 
the legality of the detention.12 The defendant raised 
issues of inadmissible evidence, such as the witness 
overhearing a protected conversation, as well as an 
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erroneous jury instruction. The United States Court 
of Appeals (USCA), Ninth Circuit set aside his con­
viction in McGuire v. Estelle.13 However, the Supreme 
Court of the United States reversed, holding that ilie 
USCA exceeded the scope of federal habeas review of 
state cases. 

In State of Oregon v. Cromb, a patient was being 
treated in the ED after a car accident, when a police 
officer walked into the treatment area.14 He observed 
the defendant's vital signs, and the medical staff's 
diagnosis and obtained a urine sample for chemical 
testing.15 The patient was indicted by the grand jury 
for multiple offenses including driving under the 
influence of intoxicants (DUI) .15 The defendant filed 
a motion to suppress the urine toxicology sample, 
asserting the officer's warrantless observations in the 
ED violated his Fourth Amendment to the United 
States Constitution, right to be free from unreason­
able search and seizure, and Article I, Section 9 of the 
Oregon Constitution.16•17 The trial court denied the 
motion, and he was convicted based on the previous 
conditional guilty plea. He appealed the denial of his 
motion to suppress. The Court of Appeals of Oregon 
affirmed the trial court judgment, holding the officer 
was there in an official capacity, and had probable 
cause to obtain the sample result. They did acknowl­
edge that ilie officer entered the patient's treatment 
room, but felt there was no protected privacy interest 
for tl1e patient there. 

In United States v. Eide, the defendant was employed 
as a pharmacist at the Veterans Administration Medical 
Center. Police were summoned to a car due to alleged 
witnessed drug use18 and the defendant was taken to 
the ED by his supervisor for evaluation. Allegedly, his 
speech was impaired and he appeared incoherent. In 
the ED he consented to a urinalysis for toxicological 
screening, which was allegedly positive. The defend­
ant stated he was informed this would be confidential. 
However, the supervisor testified that this confidenti­
ality applied to the treatment only, and not the over­
all situation. No ED report was made, and the urine 
sample was sent as "John Doe:' The defendant alleged 
this was done to "ensure maximum confidentiality;' 
while the facility alleged it was due to the fact he was 
not a veteran or eligible to receive care there. A phar­
macy audit demonstrated irregularities and potential 
tampering. The focus again shifted to the defendant, 
who received his Miranda rights at that point.19 The 
trial court convicted him for various drug-related 
crimes, and he appealed alleging an improper denial 
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of his motion to suppress. He theorized the ED record 
should be suppressed since his statements were invol­
untary and he was not Mirandized. As well, the urine 
result should be excluded based on the Confidentiality 
of Alcohol and Drug Abuse Patient Records. 20 The 
USCA, Ninth Circuit affirmed the trial court rulings, 
save for the refusal to suppress evidence obtained in 
violation of 42 U.S.C. §290ee-3, and remanded for 
further proceedings. They held that he was indeed a 
patient afforded testing confidentiality, in contradis­
tinction to the trial court which felt that since he was 
not a "patient;' the privilege did not apply. 

In Estate of William Behringer M.D. v. Medical 
Center at Princeton, the patient was a physician pre­
senting for care at the institution in which he prac­
ticed. 21 He was diagnosed with an acute medical 
illness, and allegedly the information became known 
within the institution without his consent. The plain­
tiff alleged a breach in the maintenance of medical 
confidentiality, and a violation of the New Jersey Law 
Against Discrimination regarding his subsequent 
work restrictions.22 The Superior Court of New Jersey 
held that there was indeed a breach in confidentiality 
associated with the release of his medical information. 
However, the burden was not met in the discrimina­
tion claim, as the balance with the potential for patient 
harm dictated a prudent course for the facility. 

However, there is an obligation to protect the 
health of care providers as well. In Johnson v. West 
Virginia University Hospitals, the appellee was a police 
officer employed at the hospital, where he assisted with 
the care of an unruly patient.23 The patient needed to 
be restrained, and the officer was bitten by the patient 
in the process. He filed suit alleging the facility was 
negligent in not informing him of the patient's health 
status related to potential exposure. The trial court 
held that the facility had the obligation to inform pro­
viders of care hazards according to the rules and regu­
lations of the hospital. The defendant facility appealed 
the verdict. The Supreme Court of Appeals of West 
Virginia upheld the trial court decision, but reduced 
the jury award by 5% for the appellee's contributory 
negligence. 

Conclusion 
Most importantly, we should take every step to 
ensure patients' privacy is protected, and that well­
meaning side conversations are not audible in 
public areas of the ED. Creating the atmosphere 
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of a comfortable and quiet patient care environment 
in the midst of a busy emergency center is often dif­
ficult. It may require a financial investment and the 
support of administration. 
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· Professional Boundary Issues 

Case 
There had been a lot of discussion in the emergency 
department (ED) recently regarding this physician's 
behavior. He was said to have some relationship issues 
at home, and it seemed like some of that stress was 
manifesting itself in the workplace. 1he physician 
had always been friendly with female colleagues, but 
it seemed to have gone overboard recently. Some of 
the staff felt he was making inappropriate comments 
when joking in the workplace, and outright persistent 
dating requests that were unwanted. 

This was brought to the attention of hospital 
administration who arranged an informal outreach 
session involving a staff member witl1 whom the phy­
sician had a close relationship. His behavior seemed to 
settle down for a bit, but then reverted and was even 
more aggressive than before. Administration was then 
left without any option as an employee filed a com­
plaint relating to his behavior. He was referred to a 
more formal internal committee consisting of admin­
istrative and physician representatives, but he did not 
accept their concerns and suggested he was misun­
derstood in the workplace. They asked him to attend 
counseling and he said he would think about it, but 
everyone in the room knew that would not happen. 

Two weeks later another complaint was filed. This 
one went beyond the point of verbal harassment; tl1e 
complainant alleged a physical altercation of a sexual 
nature that was inappropriate and undesired. 1he phy­
sician was put on leave pending further investigation. 

Medical Approach 
The most critical concern is a professional boundary 
violation in the physician-patient sexual relation­
ship. These cases of sexual boundary violations that 
occur in the workplace are truly problematic. They 
typically start slowly with personality traits that are 
initially observed as just being overly friendly and 

are generally accepted over time. Often times, there 
is a work-home stressor that then precipitates more 
aggressive behavior. 

Gabbard and Nadelson summarized the profes­
sional boundary relationship and potential viola­
tions. 1 Professional boundaries "are the parameters 
that describe the limits of a fiduciary relationship in 
which one person, a patient, entrusts their welfare 
to anotl1er, a physician, to whom a fee is paid for the 
provision of that service:' The most extreme form of 
boundary violation involves sexual contact; however, 
there are other behaviors that exploit the inherent 
patient-physician power differential. These prohib­
ited interactions include dual relationships, business 
transactions, certain gifts and services, some language 
use, some types of physical contact, time and duration 
of appointments, location of appointments, mishand­
ling of fees, and misuse of tl1e physical examination 
(Table 83. 1 ) .  

The American Medical Association Council on 
Ethical and Judicial Affairs stated that "sexual con­
tact or romantic relationships concurrent with the 
patient-physician relationship may be unethical."2 

Table 83.1 Physician professional boundary violations 

1 .  Sexual contact 

2. Dual relationships 

3. Business transactions 

4. Certain gifts or services 

5 .  Some language use 

6. Types of physical contact 

7. Time and duration of appointments 

8. Location of appointments 

9. Mishandling of fees 

1 0. Misuse of physical exam 

Reference: Gabbard' 
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Table 83.2 AMA prohibited boundary behaviors 

1 .  Personality disorder - predatory, repetitive seduction 

2. Sex for "therapeutic" purpose 

3. Physical exam abuse 

4. Asking patient on a "date" 

5.  Long-standing relationship evolution 

6. Isolated practitioner exposure 

7. Contact while medicated 

8. Sexual harassment comments 

Reference: American Medical Association2 

They offer these suggestions as boundary violations. 
First, physicians with personality disorder who sys­
tematically attempt to seduce patients in a predatory 
fashion. Second, those who purport that sex can have 
a therapeutic purpose. Third, those who implement a 
routine physical exam procedure, such as a breast or 
genital exam when it is not indicated or in an inappro­
priate, eroticized manner. Fourth, situations in which 
the physician asks the patient on a date in the office 
or ED visit. Fifth, a long-standing physician-patient 
relationship evolves from infatuation to a relationship. 
Sixth, isolated situations in which the only physician 
in town dates a patient as there are no other social 
options. Seventh, cases in which a patient is touched 
inappropriately or raped in an office or operative set­
ting, where medication or anesthesia may be used. 
Eighth, sexual harassment cases in which suggestive 
or inappropriate comments are made (Table 83.2). 

Gartell et al. surveyed 10,000 physicians on the 
subject of physician-patient sexual contact, with a 19% 
response rate.3 Of the 1891 responders, 9% acknowl­
edged sexual contact with at least one patient, which 
could predict a 2% incidence in the entire group. The 
respondents reported 23% of patients had sexual con­
tact with at least one other physician, and 63% thought 
this contact was "always harmful." Almost all (94%) of 
the responding physicians opposed contact with cur­
rent patients and 37% with former patients. More than 
half of respondents ( 56%) stated that physician-patient 
sexual contact had never been addressed in their train­
ing, while only 3% had participated in a continuing 
education course. This issue needs to be addressed 
with clear and enforceable ethics codes and preventive 
and continuing education programs. 

The problem affects both genders: female physi­
cians may be sexually harassed by male or female 
patients. Phillips and Schneider mailed random 
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surveys to 599 female licensed family physicians in 
Canada with a 79% (422) response rate.4 More than 
75% of the respondents reported sexual harassment 
by a patient at some point in their careers. These 
events occurred most often in their own offices by 
their own patients. However, in the ED or clinic set­
ting the unknown patient presents a proportionately 
higher risk. This problem occurs more frequently than 
predicted and should be addressed by education and 
professional development. 

The phenomenon of sexual harassment may begin 
early in medical training. Komaroy et al. surveyed 133  
internal medicine residents with a 62% (82) response 
rate - 60% (49) men and 40% (22) women.5 However, 
the majority of cases (73%, 24) were reported by 
women while 22 % ( 1 1 ) of men reported at least once 
episode of sexual harassment in training. Women were 
more likely to report physical harassment, typically by 
someone of higher professional status. The majority 
of women (79%, 1 90) and 45% (5) of men thought 
the experience created a hostile work environment or 
interfered with work performance. The reporting rate 
was minimal, with only 2.4% (2) of women and none 
of the men reporting. The women cited a lack of con­
fidence in obtaining assistance, and the men felt they 
would handle the matter themselves. 

Sexual harassment in the nursing workplace has 
also been well described. Kaye et al. surveyed 188 crit­
ical ca.re nurses in which half ( 46%) of the respondents 
felt they had been sexually harassed at the hospital.6 
The most common behaviors were offensive sexual 
remarks (56%), unwanted physical contact (53%), 
unwanted non-verbal attention (27%), requests for 
dates ( 16%), and sexual propositions (9%). The alleged 
harassment was perpetrated by physicians (82%), 
coworkers (20%), and immediate supervisors (7%). 
The majority of incidents (69%) were not reported. 
Education, training, protocols, policies, or procedures 
to address this behavior were not available to most 
nurses (80%). There is little protocol-driven guidance 
for this very common problem. 

There should be surveillance for sexual addiction 
in potential exploitation behavior. Irons and Schneider 
reported their experience with the intensive, mul­
tidisciplinary assessment of 1 37 health-care profes­
sionals, predominantly (85%) physicians, almost all 
male (97%), referred by state licensing boards with 
allegations of professional sexual impropriety.7 They 
postulated an addictive feature underlay, in which 
54% were diagnosed with Psychosexual Disorder 



With Addictive Features, and 3 1  % were chemically 
dependent. Those who had a sexual addiction had a 
higher prevalence of chemical dependence (38%) than 
those who did not (2 1  %). They found that two-thirds 
(66%) were determined to be sexually exploitative, 
while 68% were impaired or potentially impaired, and 
required at least temporary withdrawal from profes­
sional work. Sexual addiction is present in two-thirds 
of sexually exploitive health-care professionals, as well 
as concurrent chemical dependence in one-third. 

The Vanderbilt Comprehensive Assessment 
Program for Professionals (V-CAP) was used as 
the research base by Roback et al. for an evalua­
tion of 88 physicians referred for misconduct.8 They 
attempted to profile behavioral offenses with direct 
therapy and prognosis for remediation. The physi­
cians were referred for three groups of offenses: ( 1 )  
sexual boundary violations; (2) disruptive behavior; 
(3) other misconduct. Their evaluation consisted of 
the Minnesota Multiphasic Personality Inventory 
(MMPI-2) and Personality Assessment Inventory 
(PAI).9•10 The sexual boundary violator category gen­
erated the greatest percentage of profiles indicative 
of character pathology on both personality scales. 
Therefore, it is the sexual boundary violator that 
poses the greatest theoretic challenge, and the great­
est risk of reoffending. 

Legal Analysis 
In O'Connor v. Ortega, a male physician and psychia­
trist was responsible for training young physicians 
in psychiatry. 1 1  Several issues were attributed to the 
defendant including allegedly coercing resident con­
tributions for a computer, sexually harassing two 
female hospital employees, and taking inappropriate 
disciplinary action against a resident. He was placed 
on administrative leave, and personal items suggesting 
a potential relationship with a former resident physi­
cian were allegedly identified when his office contents 
were inventoried. The defendant filed suit under 42 
U.S.C. § 1 983 concerning the Fourth Amendment 
rights against unreasonable search and seizure.12• 13 
The district court concluded the search was proper 
because of the need to secure state property. The 
United States Court of Appeals (USCA), Ninth Circuit 
affirmed in part and reversed in part, concluding that 
the inventory process was for those leaving or termi­
nated. They concluded the defendant held a reasona­
ble expectation of privacy, and the search was deemed 
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unreasonable with a remand to district court for dam­
ages. The Supreme Court of the United States granted 
certiorari, reversed and remanded to the USCA. The 
Supreme Court held that there was a privacy right at 
stake, but search and seizure may be reasonable at its 
inception in light of the allegations of this case. On 
remand, the district court should determine the jus­
tification for search and seizure and evaluate the rea­
sonableness and scope to determine the admissibility 
of evidence. 

In Fisher v. San Pedro Peninsula Hospital, a surgi­
cal nurse employed by the hospital alleged she was the 
subject of sexual harassment, offensive touching, and 
injury by a physician in authority.14 This behavior was 
repetitive and apparently corroborated by two other 
employees. However, allegedly the facility subjected 
her to retaliation, did not report to external regulatory 
bodies, or did little to restrict this offensive behavior. 
The plaintiff filed a claim for environmental sexual 
harassment under the California Fair Employment 
Housing Act (FEHA) . 15 

Sexual harassment creates a hostile, offensive, 
oppressive, or intimidating work environment and 
deprives its victim of her statutory right to work in 
a place free of discrimination, when the sexually 
harassing conduct sufficiently offends, humiliates, 
distresses, or intrudes upon its victim, so as to disrupt 
her emotional tranquility in the workplace, affect 
her ability to perform her job as usual, or otherwise 
interferes with an undermines her personal sense of 
well-being. (DFEH v. Bee Hive Answering Service, FEHC 
No. 84- 16  at pp. 1 8- 1 9.). 16 

The trial court dismissed her complaint after 
defendant's demurrers were sustained without leave 
to amend. It was not enough to plead that a pattern 
of activity existed, but that "sexual harassment perme­
ated the workplace:' She filed a second amended com­
plaint, and the Court of Appeals of California, Second 
District held that she had not pled a valid sexual har­
assment claim. They held that it was not proven the 
alleged contact was either "systematic or pervasive" 
toward other women, with an established pattern 
of abuse. However, they did reverse and remand to 
amend their cause of action, as the analysis is one of 
first impression. 

In Kopp v. Samaritan Health System, the com­
plainant was a long-term technician employee with 
supervisory responsibilities, with excellent evalu­
ations.17 The facility had a physician provider who 
had held various executive and committee positions 
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and an important clinical position generating sig­
nificant revenue for the hospital. It was alleged that 
he was responsible for numerous verbally assaultive 
events involving other female employees. The plaintiff 
alleged the verbal and physical abuse, coupled with the 
hospital's inability to curtail this conduct, amounted 
to hostile-environment sexual harassment.18 The dis­
trict court held the evidence was not sufficient to sus­
tain a finding that the alleged abuse was gender based. 
The USCA, Eighth Circuit disagreed and reversed the 
decision. The evidence available to the district court, 
viewed in the light most favorable to the non-moving 
party, the plaintiff in this case, was sufficient to with­
stand the defendant's motion for summary judgment. 
There appeared to be evidence of a sustained pattern 
with general awareness. 

Conclusion 
These issues tend to be persistent and refractory to 
informal methods of resolution. Interventions include 
a corrective pathway with guidelines defining the 
behavior involved, and work-related restrictions. 
The presence of chaperones and other behavioral 
interventions can be useful. However, an educational 
approach such as an assessment course to deal with 
sexual boundary violations is the most helpful, going 
beyond the usual continuing medical education and 
requiring provider participation and self-assessment. 
These courses are highly effective and straddle the 
boundary between passive education and active thera­
peutic intervention. 
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Protected Health Information 

Case 
The patient had come in to the emergency department 
(ED) with chest pain. The symptoms were fairly stand­
ard: substernal location, left arm radiation, shortness 
of breath, and nausea. He immediately had an EKG 
and was given aspirin and oxygen. An intravenous 
line was established and nitroglycerin was adminis­
tered. The EKG showed some subtle ST changes, and 
the ED physician called the interventional cardiolo­
gist who was on call that day. 

The cardiologist went over the history, the physical 
exam findings, and the EKG. The ED physician dis­
cussed the EKG with her, and was concerned about 
some subtle findings. The cardiologist asked what the 
troponin level was, and the ED physician said that 
although the point-of-care test was negative at this 
point he still had concerns. The cardiologist said she 
wanted to look at the EKG, but she was currently trave­
ling between facilities. She asked the ED physician if 
he could snap a picture, and send it to her. The ED 
physician expressed his concern about sending health 
information in this way, but the cardiologist said that 
she had no other option to view the EKG as she was 
driving. So, reluctantly, he sent the EKG as a photo 
from his phone. The cardiologist then called back, 
and said that she was a little concerned, but didn't 
think the patient needed to have a catheterization at 
this point. She was just going into another procedure, 
and asked the ED physician to text her the patient's 
name and medical record number. The ED physician 
again voiced his concerns, but the cardiologist again 
said that she was driving, and couldn't write anything 
down. So, once again, the information was reluctantly 
sent by text message. 

The patient was admitted to the hospital, and the 
cardiologist said she would see him later that day. On 
his next shift, the ED physician heard that the patient 
went on to have a myocardial infarction (MI), as was 

the concern. He was taken to the cardiac cath lab 
late in the day, had some arrhythmias and eventually 
received an intracoronary stent, having spent a brief 
period of time on an intra-aortic balloon pump. 

About 6 months later the ED physician was con­
tacted by the hospital counsel, who told him a medical 
malpractice claim had been filed. One of the conten­
tions was that there was a Health Insurance Portability 
and Accountability Act (HIPAA) violation in that the 
patients protected health information (PHI) had been 
sent by a non-secured mechanism and tl1e counsel 
wanted to know if that was indeed the case. The ED 
physician responded that the PHI had indeed been 
sent in that way. He had concerns at the time and had 
stated them twice, but tl1e consultant's exigent circum­
stances had made it necessary to transmit the infor­
mation as she requested. 

Medical Approach 
As communication capability improves, there are clear 
benefits of data sharing with immediacy and accuracy 
of the information transferred. The ability to have a 
visual representation of the data is sometimes invalu­
able. However, that being said, it is still necessary to be 
cautious about the transmission of unprotected health 
information. 

The American College of Emergency Physicians 
(ACEP) developed an Emergency Department 
Information Systems (EDIS) White Paper Resolution 
22 (07), defining electronic health record systems 
designed specifically to manage data and workflow in 
support of ED patient care and operations.1 The EDIS 
should facilitate the delivery of patient care, conform 
to relevant data interoperability standards, and com­
ply with applicable privacy and security constructs 
to ensure secure availability of relevant health-care 
information (Table 84. 1 ) .  
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Table 84.1 Electronic health record 

1 .  Facilitate delivery of patient care 

2. Conform to interoperability standards 

3. Comply with privacy and security standards 

4. Secure availability of relevant data 

Reference: ACEP: Rothenhaus et a l. ' 

Table 84.2 Correlates of protected health information 
data breach 

Correlates Significance 

% (95% (1) 

1 .  Electronic media 67.4% (64.4-79.4%) 

2. Theft 58.2% (55.0-61 .3%) 

3. Laptop computers, electronic 37.2% (29.7-35.7%) 
devices 

4. States (CA, FL, IL, NY, TX) 34. 1% (31 .2-37.2%) 

5 .  External vendors 28.8% (25.9-31 .7%) 

Reference: Liu et al.2 

A systematic study of data breaches of PHI was 
performed by Liu by analyzing the online database of 
the US Department of Health and Human Services.2 
They targeted data breaches of unencrypted PHI, or 
individually identifiable information reported by cov­
ered entities, such as health plans or clinicians. When 
the data breaches affect 500 or more individuals, 
the report must include the name of the state of the 
entity breached, the number of records affected, the 
type and source of the breach, and the involvement of 
any external vendors (Table 84.2) .  Examples of unin­
tended breaches include theft of unsecured laptops, 
dissemination of data in emails, and improper dis­
posal of patient records. 

There were 949 breaches affecting 29 million 
records between 2010  and 2013 .  There were six 
breaches that involved over a million records each, 
and breaches occurred in every state, the District of 
Columbia, and Puerto Rico. Five states - California, 
Texas, Florida, New York, and Illinois - accounted 
for 34. l % (95% CI, 3 1 .2-37.2%) of all breaches. Most 
breaches occurred via electronic media (67.4%, 95% 
CI, 64.4-79.4%), frequently involving laptop com­
puters or portable electronic devices (37.2%, 95% CI, 
29.7-35.7%), involving theft (58.2%, 95% CI, 55 .0-
6 1 .3%), and external vendors (28.8%, 95% CI, 25.9-
3 1 .7%) .  The number of breaches from hacking and 
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unauthorized access or disclosure increased during 
the study period from 12 . l  % to 27.2% (P = 0.003). 

The information technology requirements in this 
rapidly changing health-care environment are sig­
nificant. Overhage et al. studied clinical information 
sharing between institutions, in which computerized 
information from another institution was shared with 
ED physicians.3 There was no difference in workflow 
or information access, but a trend to a decreased 
cost per patient encounter with information sharing. 
However, standard precautions should be protocol­
ized to protect inappropriate PHI release. 

The confidentiality of medical records shared over 
the Internet was pioneered by the Boston Electronic 
Medical Record Collaborative.4 They described an 
explicit protocol that makes it possible to electronically 
identify patients and providers, secure permission for 
the release in records, and track the information once 
it is reported. They stress a "scrubbed" data transfer 
process for additional safety. 

The advent of email has raised concerns over 
patient confidentiality. Certainly, the use of email 
as a met11od of communication to optimize patient 
care has matured.5 Most institutions have converted 
from email to an integrated, protected messaging sys­
tem for patient-physician communication to ensure 
compliance. 

There are physician concerns and precautions with 
email consultation. The radiology community was 
especially cautious as they were early adopters of the 
online patient communication process.6 Medicolegal 
liability applies if there is a physician-patient relation­
ship. First, it is assumed email contact concerning spe­
cific patient care establishes that relationship. Second, 
if there is electronic communication, it should ide­
ally be within a closed and protected system. Third, 
if by necessity there is unsecured communication, it 
should be archived. Fourth, the provision of advice 
should be constrained by conventional evidence­
based standards. Fifth, the provider should be aware 
of the patient's location and jurisdiction, and how that 
might affect their liability (Table 84.3) .  

One concern is  how an internet-based educational 
progran1 might reveal patient information. Weadock 
et al. evaluated 200 presentations from a general web­
based search, in which 72% ( 143) featured images, 
image links, or notes.7 They reported that 36% (52) 
contained PHI, and 24% ( 3 1 )  revealed the patient's 
name. Presentations located at US sites made up 66% 
( 132) of the total. There were 71 % (86) that contained 
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Table 84.3 Email com munication a nd l iabi l ity 

1 .  Email contact establishes physician-patient relationship 

2. Closed and protected system 

3. Archive communication 

4. Evidence-based standards advice 

5 .  Patient jurisdiction l iabil ity 

Reference: Smith and Berlin.6 

radiologic images, with 49% (34) containing PHI and 
22% ( 19) showing the patient's name. 

Legal Analysis 
In Board of Medical Quality Assurance v. Gherardini, a 
state medical board requested the complete medical 
records of five patients in the investigation of a licensed 
physician.8 The hospital refused to surrender the 
records, and the medical board sought and obtained 
a superior court order to compel. The hospital did not 
dispute the right to regulate the licensee physician, but 
here the patient's rights are under scrutiny. The Court 
of Appeals of California, Fourth District reversed the 
order to compel and remanded for further consid­
eration. They acknowledged the individual's right to 
privacy is not absolute, and it may be outweighed by 
supervening public concerns. However, they felt the 
declaration set forth no showing of relevance or mate­
riality of these medical records as they applied to this 
physician. 

In Law v. Zuckerman, the patient had a surgical 
procedure, alleged complications, and brought suit.9 
The plaintiff requested an order precluding ex-parte 
discussion with another physician, a fact witness 
for the defendant. The trial court disagreed with the 
plaintiff's interpretation of HIPAA regulations, in that 
ex-parte conversation with a treating physician of the 
adverse party is prohibited. However, they issued an 
order permitting both sides to have ex-parte discus­
sion with the physician. They then felt the statute was 
correctly applied. The district court held the patient 
should have the ability to withhold permission and 
to effectively block disclosure. However, HIPAA was 
applicable to the pretrial disclosure of medical infor­
mation, as it is apparent that the court order remedied 
any potential violation, and the plaintiff's motion to 
preclude discussion was denied.10 

In O'Connor v. Pierson, a tenured public school 
teacher was recommended for a leave of absence after 

Protected Health I nformation 

alleged workplace behavioral issues. u The school 
requested a medical assessment and release of records 
to decide fitness to return. The plaintiff removed to fed­
eral court and raised due-process claims to the board's 
conditions regarding medical information. The dis­
trict court granted summary judgment for the board 
of education. The United States Court of Appeals, 
Second Circuit affirmed, vacated, and remanded in 
part. They held that the property-based substantive 
due-process right is derivative of the privacy-based 
claim. The plaintiff must prove that the demand for 
medical records was constitutionally arbitrary and 
that he was deprived of a property right, which was 
precluded by the fact that while on sick leave he was 
not truly deprived of his property. 

In Arons v. futkowitz, Webb v. New York Methodist 
Hospital, and Kish v. Graham, diverse plaintiffs filed 
lawsuits alleging medical malpractice in cases that 
were joined for resolution.12 The Court of Appeals of 
t11e State of New York questioned whether the attorney 
may interview the adverse party's treating physician 
when the adverse party has affirmatively placed their 
medical condition in controversy. The court held that 
the attorney is permitted to do so, although HIPAA 
imposes procedural requirements unique to the infor­
mal discovery of healt11-care professionals.10 

Conclusion 
It is now common for unsecured photos to be sent 
from mobile phones and other electronic devices 
to better communicate patient circumstances. 
Unsecured email communication has also been used 
to discuss patient care and course and may reveal PHI. 
Any facility tlrnt still uses these insecure methods to 
communicate health-care information should install 
up-to-date software to secure tl1is data as an absolute 
and urgent necessity. 
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Psychiatric Care 

Case 
The police brought the patient to the emergency 
department (ED). He was aggressive, agitated, and 
intoxicated. That day he had started to make some 
family threats. He had made previous visits to the 
facility, and seemed to quiet down once he came to 
the ED. He had the standard psychiatric screening 
profile performed to ensure there were no medical 
issues. Laboratory testing was essentially normal but 
his blood alcohol was 0.25 mg/dL, so he was clinic­
ally intoxicated, with an alcohol level three times the 
normal upper limit for driving. The patient stayed in 
the ED for the evening and seemed to sober up, but 
the staff had concerns the next morning as he was still 
waiting for a bed to become available. The physician 
spoke to his family, asking about the availability of 
lethal means and recommending them to remove any 
sort of weapons from the house. Psychiatry was con­
sulted during the evening, and the psychiatrist visited 
him in the morning. 

After the evaluation, the psychiatrist said the 
patient was ready for discharge. Once again, the ED 
physician stressed the patient's presentation was a lit­
tle different, as he seemed a little more violent or agi­
tated than usual. It was thought he would benefit from 
a hospital stay, and all parties agreed. The search for a 
bed went on for the next 24 hours but still none was 
available. He remained in the ED with a sitter. Late 
the next evening, he was finally accommodated witl1 a 
transfer bed at a facility a few miles away. 

He was subsequently discharged after a 3-day stay 
and then apparently involved in some other law­
enforcement issue. At this point, he was arrested, 
and brought back to the ED for evaluation. The fam­
ily argued he should have been kept longer the last 
time. They were reminded that on this occasion he 
was admitted, referred to psychiatry, and competed 

an inpatient stay under their care. The issue did not 
involve the ED. 

Medical Approach 
Psychiatric care in the ED is often complicated by a 
number of psychosocial factors including life and 
financial stressors, drug or alcohol abuse, and lack of 
care resources. In this particular case, the patient was 
evaluated appropriately and admitted to a psychiatric 
service, but unfortunately the recidivism rate is so high 
that he re-presented in a relatively short timeframe. 

Assessment of the acute psychiatric patient in 
the ED involves analysis of multiple areas of risk 
(Table 85. l ) . 1  First, the new onset of a psychiatric dis­
order requires a careful and comprehensive analysis. 
Second, the assessment for medical clearance in an 
acute psychiatric presentation is a diagnosis of exclu­
sion. Third, the assessment of ilie risk of suicidality is 
an area of significant focus. Fourth, a proper assess­
ment must be completed before tl1e patient departs 
the ED prematurely. 

Another area of significant medicolegal concern is 
that of the agitated patient in ilie ED.2 First, there is 
the continuum of informed consent and competence. 
Second, the use of chemical or physical restraint must 
be carefully planned and implemented. Third, there 
is a clear duty to protect the patient and the public. 
Fourth, appropriate patient boundaries should be 

Table 85.1 Assessment of acute psychiatric patients in the ED 

1 .  New-onset psychiatric disorders 

2.  Medical clearance 

3. Suicide risk 

4. Premature departure 

Reference: Good et al . '  
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Table 85.2 Medicolegal concerns with the agitated patient 

1 .  Informed consent and competence continuum 

2.  Chemical or physical restraint 

3. Protect the patient and the public 

4. Respect boundaries to avoid battery a l legation 

5 .  Compelled care requirement 

6. Duty to warn while respecting confidential ity 

Reference: Thomas and Moore.2 

respected to avoid a complaint of battery. Fifth, the 
requirements for compelled care should be defined 
to avoid a false imprisonment allegation. Sixth, there 
is an established duty to warn others of significant 
danger, even while respecting patient confidentiality 
(Table 85.2). 

Mental health professionals have a clear duty to 
protect the public, and to warn against potential vio­
lent behavior of patients. The premise of patient con­
fidentiality has roots dating back to the Hippocratic 
oath, but the seminal "duty to warn" case - Tarasoff 
v. Regents of the University of California - affected this 
balance.3•4 This case triggered the "duty to warn" or 
"duty to protect" statutes passed in almost all states. 
The mandatory version has the provider liable for not 
reporting, as well as immunity, while the permissive 
version allows one to report, but does not compel it. 

The majority of states (58%, 30),  including the 
District of Columbia and Puerto Rico, have a manda­
tory duty to protect or warn, and 33% ( 1 7) of states 
have a permissive duty. The rest have an alternative 
requirements There are four states without a duty 
to warn (Nevada, Maine, North Carolina, and North 
Dakota), while Georgia allows discretionary disclo­
sure. Another nuance is that Arizona, Delaware, and 
Illinois have established different profession-specific 
duties. 

Legal Analysis 
In Arthur v. Lutheran General Hospital, the patient 
presented to the ED with recurrent chest pain and 
shortness of breath, but allegedly became agitated and 
threatening concerning a previous disability determi­
nation6 He received a psychological evaluation as part 
of the treatment plan. He allegedly made threats to 
others during the interview, and transfer to a psychiat­
ric facility was recommended after his medical admis­
sion. Although he signed a voluntary commitment 
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Table 85.3 I nvoluntary commitment procedure 

1 .  Detailed statement of reasons 

2. Closest relative identification 

3.  Relationship with respondent 

4. Witness to help prove the facts 

5. Examination and admission within 72 hours 

Reference: Illinois Compiled Statutes.' 

on his initial admission, he balked on the mental 
health admission and involuntary commitment was 
required. He filed a claim for false imprisonment and 
the trial court awarded summary judgment to the 
defendant facility. 

To begin the process of involuntary commit­
ment, any person 18 years of age or older may present 
a petition to the director of a mental health facility, 
naming a respondent whose "immediate hospitaliza­
tion is necessary for the protection of such a person 
or others from physical harm:' 7 The petition must 
include: ( 1 )  a detailed statement of reasons, including 
a description of any acts or significant threats sup­
porting, and the time and place of their occurrence; 
(2) name and address of closest relatives; (3) relation­
ship with respondent; and (4) a witness who can help 
to prove the facts. The petition should be accompa­
nied by a certificate executed by a physician, qualified 
examiner, or clinical psychologist stating that invol­
untary commitment and immediate hospitalization is 
required. The respondent should have been personally 
examined not more than 72 hours prior to the admis­
sion (Table 85.3).7 In this case, the interval between 
examination and hospitalization was 96 hours. The 
Appellate Court of Illinois, First District affirmed 
the denial of summary judgment to the complainant, 
reversed that of the facility, and remanded to the trial 
court for further consideration. 

Another area of critical focus in the ED is suicidal 
ideation. In Sheron v. Lutheran Medical Center, the 
plaintiff's husband was transported to the ED after 
ingesting a large quantity of prescription sleeping pills 
allegedly with stated suicidal intent.8 After his medical 
condition was stabilized, he was evaluated by a mental 
health service clinician. They felt he was not "immi­
nently dangerous" and could be discharged and seen 
the following day by a "mental health professional:' 
The ED physician followed the psychiatric profession­
al's recommendation and discharged the patient, who 
took his own life the next day. The trial court rendered 
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a jury verdict and financial damages for the plaintiff. 
The facility appealed, attempting to shift liability to 
the ED physician, on a theory that the physician had 
sole admission or discharge capability. They alleged 
the jury instruction was misleading regarding ulti­
mate liability for discharge. The hospital suggests the 
instruction should include the following wording: 

When a doctor diagnoses, treats or operates on a 
patient in a hospital, he is in command of these 
functions, and the hospital and its employees subserve 
him in his ministrations to the patient. He has the 
sole and the final control in the matter of diagnosis, 
treatment and surgery. Possessed of this authority, a 
doctor's actions are his responsibility. 

The Colorado Court of Appeals affirmed, although 
the trial court reduced the award in relation to a con -
tributory negligence of the patient himself. 

In Moses v. Providence Hospital and Medical 
Centers, the patient presented to the ED with head­
aches, vomiting, hallucinations, and delusions.9 
His partner reported threatening behavior which 
she said made her fearful for her safety. The patient 
was admitted from the ED and was evaluated by an 
internist, a neurologist, and a psychiatrist. It was 
reported by his partner that he had tried to board a 
plane with a hunting knife, and she said he had told 
her "he had bought caskets:' Although he was to have 
been admitted to a psychiatric facility, allegedly he 
was ultimately discharged home as medically stable. 
He subsequently murdered his partner 1 0  days after 
discharge. The plaintiff representing the estate of tl1e 
deceased brought suit alleging the hospital violated 
the Emergency Medical Treatment and Labor Act 
(EMTALA) and committed other common-law neg­
ligence actions.10 The trial court granted the sum -
mary judgment motion of the defendant, dismissing 
the plaintiff's claims. The United States Court of 
Appeals, Sixth Circuit reversed and remanded for 
further proceedings with respect to the hospital, but 
affirmed with respect to the psychiatrist. They held 
that EMTALA was not designed or intended to estab­
lish guidelines for patient care or to provide a suit for 
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medical negligence or malpractice. However, the hos­
pital was required to admit and adequately stabilize 
t11e patient prior to discharge. To all appearances, the 
responsible physicians felt the patient was stable, and 
gave no indication of failure to improve or worsening. 

Conclusion 
From the ED perspective, it is crucial to recognize 
there is a "duty to warn" especially in cases in which 
the patient is a danger to society as well as themselves. 
Health-care professionals are obliged to warn in cases 
of significant threat, but must still protect the patient's 
rights and confidentiality as much as possible. 
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Referral 

Case 
The patient presented to the emergency department 
(ED) with some facial numbness that had occurred 
2 days ago. She had no current symptoms, but had 
called her primary care physician (PCP) and the PCP's 
office had referred her to the ED for evaluation. She 
had no difficulties with her motor function, no cur­
rent sensation abnormalities, and no difficulties with 
speech or understanding, just a little left facial numb­
ness that had gone away. 

The ED physician performed a standard workup 
for a transient ischemic attack (TIA), ordering labora­
tory screening and a non-contrast head CT scan. The 
patient had a previous iodine allergy, which precluded 
any contrast studies, and it was late evening so MRI 
scanning was not available. The workup was essen­
tially normal in all respects. The ED physician con­
tacted her PCP, who suggested he would be glad to 
see her in his office and would then schedule an out­
patient MRI. In the interim, she would be discharged 
on aspirin for secondary prevention of future cerebro­
vascular events. 

In addition, the ED physician included the name 
of the on-call neurologist for follow-up. He did not 
contact the consultant again as it was late evening and 
the patient's symptoms had dissipated at this point. 
He stressed to the patient the importance of follow­
up with her PCP and arranging the specialty physician 
referral to complete her discharge care plan. 

About 6 months later the risk management depart­
ment contacted the ED physician to say the patient 
had failed to show up for her follow-up appointment 
and subsequently had a stroke the week after her ED 
visit. One of the allegations in the complaint was 
that contact should have been made with neurology 
directly. The ED physician pointed out that he had 
included the neurologist information in her discharge 
instructions, but had not called neurology since the 

270 

PCP suggested that he would handle the follow-up 
issue and schedule the MRI. 

Medical Approach 
The standard contention in most medical malprac­
tice allegations is that one is obliged to consult some 
specialty physician, as an absolute requirement in th'e 
emergency setting. Specialty consultation from the ED 
can sometimes be a very nebulous concept, contingent 
on availability depending on time of day, urgency of 
the complaint, or consultant staff availability. Often 
the ED physician generates a diagnosis and treatment 
plan in conjunction with the PCP that also involves an 
outpatient specialty referral. 

Consultation and referral allow the traditional 
exchange of medical expertise between physicians, 
which benefits the patient. 1 The referral process has 
undergone a transition from a physician-based to a 
system-based process. However, it has direct effects 
on physician practice, which may include the poten­
tial for adverse financial impact, conflict of interest, 
or ethical dilemmas related to referral patterns. Most 
importantly, the physician may assume medicolegal 
liability either for not referring for additional care or 
for referring if an untoward outcome occurs. 

Profiling the referral practice of individual practi­
tioners allows a better understanding of the process. 
Forrest et al. evaluated 141  family physicians with 
34,51 9  office visits, accompanied by 2534 referrals 
for consultation.2 They found approximately 1 of 20 
patients, or 5 . 1  % of office visits, led to a referral to 
another physician for speciality care. The majority of 
referrals (68%) were made after physician evaluation, 
18% after phone conversation, 1 1  % by staff consult­
ing with the physician, and 3% by staff. These PCPs 
sought specialist advice on diagnosis or treatment in 
half (52 . l  %) the referrals, asking their help with medi­
cal management in 25 .9%, surgical management in 
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37.8%, and patient request in 1 3 .6%. The most com­
mon referral was for surgery (45.4%), medical spe­
cialists ( 3 1 .0%), non-physician clinicians ( 12 . 1  %), 
obstetrician-gynecologists (4.6%), mental health pro­
fessionals (4.2%), other practitioners (2.0%), and gen­
eralists (0.8%). 

There can be marked variation in referral strate­
gies, with referrals in business hours more predict­
able than after-hours emergency referrals.3 There 
was a wide variation in family physician referral rates 
with a five-fold variation between the bottom and top 
quartiles. Referrals are often associated with off-hour 
( 1 1  p.m. to 7 a.m.) evaluation. 

Legal Analysis 
In Davis v. Dr. Weiskopf, Hagman, the patient pre­
sented to the ED with knee pain and had radiogra­
phy performed. The radiologist reported a concern 
of bony neoplasm to the ED physician.'1 The ED 
physician consulted the orthopedist for outpatient 
follow-up, but did not inform the patient of the diag­
nosis. The patient presented to the specialist's office 
for follow-up, but was rescheduled without being seen 
by the physician. The patient phoned ahead and was 
late for his second visit, but allegedly was not seen, nor 
referred to another physician or advised of the serious 
nature of his condition. The trial court determined 
that no physician-client relationship existed with the 
consultant, so no malpractice claim could arise. The 
Illinois Appellate Court, Second District reversed and 
remanded for further consideration. They held that a 
duty did indeed exist between a practicing physician, 
who accepted a referral and, having been advised the 
patient was suffering from severe illness, declined to 
treat him or refer him to another physician, to his 
damage. 

In Jett v. Penner, the patient presented to the ED 
having fallen and injured his thumb. He was diagnosed 
with a metacarpal fracture. He was discharged with 
immobilization, analgesics, activity restriction, and a 
referral to orthopedics, "early this week" for a recheck 
appointment.5 He was returned to a state of incarcera­
tion, followed by the physician there, maintained in 
splint with pain control, and saw orthopedics almost 8 
weeks later as "routine:' During subsequent follow-up, 
the injury was described as "well healed;' an "old frac­
ture;' or "old fracture deformity." The plaintiff filed suit 
alleging ( 1 )  indifference to his serious medical needs 
in violation of his Eighth Amendment constitutional 

Referral 

rights and (2) violation of California Government 
Code §845.6 by failure to ensure prompt orthopedic 
follow-up.6 The district court order adopted the mag­
istrate judge's finding to award a summary judgment 
motion for the defendant. The United States Court of 
Appeals, Ninth Circuit reversed the summary judg­
ment ruling, holding the plaintiff provided sufficient 
evidence of a valid medical referral, adverse conse­
quences, and apparent indifference. 

In Shipley v. Williams, a patient presented to the 
ED after abdominal surgery at the behest of her sur­
geon for evaluation by the ED physician.7 The ED 
evaluation revealed an elevated white blood cell 
count, hypotension, and tachycardia and a discussion 
with her surgeon suggested an outpatient discharge 
plan. Allegedly, the surgeon did not have office how-s 
the next day, and the patient was referred to her PCP 
for a "non-surgical" problem. She returned to the ED 
and was admitted in a critical condition with sepsis. 
The plaintiff filed suit against the ED physician, the 
operative surgeon, and the hospital. The trial court 
awarded summary judgment motions leaving her sur­
geon as the remaining defendant. The Supreme Court 
of Tennessee heard the appeal based on the "local­
ity rule" for expert medical witnesses, in which the 
testimony is required to be compatible with the care 
provided in that community.8 They held that the trial 
court's disqualification and exclusion of the claimant's 
expert witnesses was an error. They also reinstated 
the summary judgment motion in part of the surgeon 
on the failure to admit the claim of the appeal court. 
However, the defendant physician did not affirma­
tively negate, or suggest she could not prove elements 
of the plaintiff's claim. The burden of evidence pro­
duction therefore did not shift to the plaintiff, vacating 
the trial court's summary judgment motion remand­
ing for a new trial. This opinion was based on the testi­
mony of the defense experts who were now reinstated 
to opine on this case, supporting the "locality rule" for 
expert witness testimony. 

Conclusion 
Ideally, in addition to just offering the consultant's 
contact information, the safest approach is to make 
consultative contact by phone to discuss the case. 
This ensures the consultant physician is available and 
desires to follow up with the patient and has an obliga­
tion for this issue if on call. Patient compliance, which 
is an important part of the diagnosis and treatment 
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plan, often requires this additional intervention to 
ensure a valid referral. 
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Religion 

Case 
The paramedics brought the 75-year-old patient into 
the emergency department (ED). He had been the 
restrained driver in a motor vehicle accident. The 
patient had chest trauma, and what appeared to be 
a pelvic fracture and right femur fracture as well. 
This was designated Level II trauma. The remainder 
of the exam found no head injury, and no cause of 
intra-abdominal blood loss. However, the patient's 
hemoglobin level was low, only 8 g/dL, and he was 
scheduled to go to the operating room for fixation of 
the pelvis and femur fractures. The orthopedic resi­
dent asked that the ED staff consent the patient for 
blood transfusion, as they were in a hurry. During the 
consent procedure it became apparent the patient had 
a religious objection to blood transfusion. His daugh­
ter, who had now arrived in the ED, said her father was 
committed to this religious principle. He was awake 
and could corroborate this information even though 
he had been given a narcotic for pain. He appeared 
competent, with the capacity to decline blood transfu­
sion, even if required to save his life. 

Up to this point the patient had been maintained 
on a nasal cannula oxygen delivery system, but was 
now switched to a high-flow non-rebreathing face 
mask. After a brief time it was recognized that he 
would need to be intubated as he would require oper­
ative intervention. The physician then provided the 
patient with higher-flow oxygen to induce a hyper­
oxic state, with the bleeding resulting in lower blood 
counts. The patient was administered hetastarch and 
dextran in addition to fluids. The patient and fam­
ily consented and accepted a dose of epoetin alfa 
(Epogen) to stimulate his bone marrow, but declined 
an experimental blood product as well. 

The operating surgeon revisited the issue with the 
patient while he was still in the ED and suggested that a 
lethal outcome was indeed possible. The patient again 

declined a blood transfusion as he was committed to 
his religious principles. His family agreed and cor­
roborated this, pointing out that until this point the 
patient had been healthy and made his own decisions. 

Medical Approach 
Patients' religious beliefs are often an important part 
of their medical care. Many patients object to blood 
transfusion. Other patients may refuse various chem­
otherapy treatments in deference to the hope of reli­
gious intervention. Religious accommodation may 
also be directed toward health-care personnel and the 
circumstances and environment in which the patient 
will be cared for. It is important to remember that 
cultural background and religious beliefs assist a sig­
nificant proportion of patients in their understanding 
and coping with the disease process. Offering them 
that religious or cultural resources during their out­
patient visit or hospital stay can often help to facilitate 
the recovery process. 

It is helpful to understand patient preferences 
with regard to their religious beliefs. MacLean et al. 
presented a multi-center evaluation of 456 patients, 
in which one-third wanted to be asked about their 
religious beliefs and two-thirds felt their physician 
should be aware of their beliefs.1 Patient agreement 
with physician spiritual interaction increased strongly 
with illness severity. There was 19% patient agreement 
with physician prayer in a routine office visit, 29% 
agreement in a hospital setting, and 50% agreement 
in a near-death scenario (P < 0.001 ) .  However, patient 
interest in spiritual or religious interaction declined 
when the intensity increased from simple discussion 
of spiritual issues (33%) to physician silent prayer 
(28%) to physician prayer with the patient ( 19%) (P 
< 0.00 1) .  Yet 1 0% of the patients would trade discus­
sion time spent on medical issues for that discussing 
spiritual or religious issues. 
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Nurses play a huge part in assisting patients with 
their spiritual care needs. However, this has been 
adversely impacted by increasing workloads, docu­
mentation, and technology requirements. During 
their hospital stay patients may become anxious due 
to the fear of the unknown, uncertain future, and 
complications of their illness.2 The ED is an area 
where patients may be particularly vulnerable. While 
technological advances improve the nurse's ability to 
objectively measure responses to care, the necessity of 
holistic health care with a spiritual component should 
not be forgotten. 

The physician is often at the interface between 
religious beliefs and controversial clinical practice. 
Curlin et al. conducted a cross-sectional survey in 
which the patient requested a procedure that the phy­
sician had a moral or religious objection.3 These pro­
cedures include administering terminal sedation to 
dying patients, providing abortion for failed contra­
ception, and prescribing birth control to adolescents 
without parental consent. Of the 63% ( 1 144/1820) of 
physicians who responded to the survey, the major­
ity (86%) felt the physician was obligated to present 
all available options, 71 % would refer the patient to a 
physician who would not object to the procedure, and 
63% felt it was ethically permissible to discuss moral 
objections with the patient. Those physicians who 
were male, religious, or with personal objections to 
the procedures in question were less likely to believe 
that doctors must disclose information about other 
options, or refer them to others for the procedures 
(OR 0.3-0.5). Clearly, the focus should shift to the 
patient and away from the provider. 

Perhaps the area of most importance to the emer­
gency medicine professional is the care of Jehovah's 
Witness patients. Typically, Jehovah's Witnesses have 
a clear advance directive refusing blood transfusion, 
carried on their person as a wallet card: "Refusal to 
Accept Blood Products:'4 Today this record is often 
carried electronically. The information may also 
be conveyed by family or may be indicated by their 
registration details. The most difficult scenario is an 
unconscious patient known to be a Jehovah's Witness. 
Informed consent for the blood refusal should be 
sought and the "no transfusion'' request should then 
be honored. If there is no documented blood transfu­
sion refusal form, no previous medical record infor­
mation, and no family member who communicates 
a transfusion prohibition request, then the standard 
risk/benefit analysis applies to blood transfusion. 
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Table 87.1 Individual vs. societal rights 

Individual rights Societal rights 

1 .  Bodily control Preservation of life 

2. Privacy Prevention of suicide 

3.  Medical decision-making Protection of i nnocent third 
parties 

4. Religious freedom Maintenance of ethical integrity 

Reference: Wool ley.5 

The ED physician is often left to balance individual 
rights, such as bodily control, right to privacy, right 
to medical decision-making, and right to religious 
freedom, which outweigh societal rights, such as 
preservation of life, prevention of suicide, protection 
of innocent third parties, and maintenance of ethical 
integrity of the medical profession (Table 87. 1 ) .5 The 
Watchtower Society provides governance and estab­
lishes a decision-making pathway for adult Jehovah's 
Witnesses. The Medical Document card is signed, 
renewed annually, and witnessed by family members 
for adults. Clear immunity is offered for providers that 
follow these guidelines. For children and adolescents, 
decision-making is subject to judicial oversight if 
there is an area of controversy. 

The area in which religious conviction is most 
controversial is parents not endorsing standard medi­
cal treatment for their child. Asser and Swan evalu­
ated a cohort of 1 72 children who died between 1 975 
and 1995, in which faith healing was substituted for 
conventional medical care.6 The majority of patients 
(81 .4%, 140) had estimated survival of over 90%, 
10.5% ( 1 8) had expected survival of over 50%, while 
5.2% (9) were expected to have some benefit, and 1 .8% 
(3) were not expected to have any treatment benefit. 
The exclusive use of faith healing to the exclusion of 
conventional medical care warrants public concern 
and often judicial intervention. 

The "end-of-life" period can be an area of poten­
tial conflict between religious conviction and clinical 
judgment. Brett and Jersild defined the concept of reli­
gious justification for insistence of aggressive medical 
care near the end of life.7 The reasons invoked include 
first, there is hope for a miracle at this point in care. 
Second, there is a refusal to give up on faith in God 
as health worsens. Third, the patient has a conviction 
that every moment of life is a gift from God and is 
worth preserving at any cost. Fourth, the patient may 
believe suffering has a redemptive value (Table 87.2). 
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Table 87.2 End-of-life religious conviction 

1 .  Hope for a miracle 

2. Refusal to abandon their faith in God 

3. Life is worth preserving at any cost 

4. Suffering may have redemptive value 

Reference: Brett and Jersild.7 

Clinicians are not obligated to provide care they 
feel to be medically inappropriate or inhumane, 
regardless of the patient's religious beliefs. With the 
assistance of clergy or the hospital chaplain, clinicians 
should discuss alternative religious interpretations 
with the patient and family. The group should attempt 
to reach a consensus on the implementation of life­
sustaining therapy. 

Legal Analysis 
The caselaw is focused on the area of blood trans­
fusion, which has undergone its own maturation. 
In John F Kennedy Memorial Hospital v. Heston, the 
patient, a Jehovah's Witness, was involved in a motor 
vehicle accident. She required an emergency splenec­
tomy for shock and it was felt she would die without 
a blood transfusion.8 The unmarried patient and her 
family were firmly opposed to transfusion. The patient 
stated she did not want transfusion, although she was 
in an unstable state. Her mother stated her daughter 
declined the transfusion and signed a waiver for the 
facility alleviating their responsibility. The hospital 
sought a guardian to authorize transfusion, which was 
administered, surgery was performed, and the patient 
survived. The trial court declined to vacate the order, 
and the defendants (patient and family) appealed. 
The Supreme Court of New Jersey felt the case was 
moot since the patient had recovered and the likeli­
hood of her return to that hospital was so remote that 
the declaratory judgment, or issued advisory opin­
ion between parties, was unnecessary. The judgment 
was affirmed as the state's interest in preserving life is 
paramount. 

These cases are even more emotive if an unborn 
child is involved. In Jefferson v. Griffin, the hospital 
petitioned the superior court for an order authorizing 
cesarean section and blood transfusion if necessary in 
a patient who was 39 weeks pregnant and refused con­
sent for the transfusion.9 The petition was filed, the 
defendant did not respond, and expert opinion was 
that neither she nor her child could survive a natural 
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delivery due to her complete placenta previa. The 
question raised was whether the unborn child has any 
legal right to court protection. The Supreme Court of 
Georgia found the state's interest in the unborn child 
outweighed the intrusion into the life of parents, and 
the motion for stay was declined. 

In Malette v. Shulman, the patient was severely 
injured in a motor vehicle accident and presented to 
the ED in an unconscious state. 10 The ED physician 
ordered a blood transfusion, but a nurse found a card 
identifying the patient as a Jehovah's Witness and 
requesting no blood transfusion because of her reli­
gious convictions. As the nurse had a moral objection, 
the physician administered the transfusion himself, 
and did not follow the patient's daughter's instruction 
to discontinue. The physician felt he was obligated 
to provide this lifesaving intervention. The patient 
recovered and filed suit, where the trial judge ordered 
monetary damages for battery. The Ontario Court of 
Appeals denied the attendant appeal, as no evidence 
was presented to deny the validity of the transfusion 
prohibition card. The patient's right of self-control 
must prevail. 

In Matter of Dubreuil, the patient was admitted 
through the ED at an advanced stage of pregnancy, 
signing a conventional consent form including blood 
transfusion. 1 1  She required a cesarean section to 
which she consented, but she did not consent to the 
blood transfusion because of her religious convic­
tions as a Jehovah's Witness. The patient's condition 
precipitously declined but she still refused blood 
administration. The facility contacted her estranged 
husband (they were married but separated), who con­
sented for her. The trial court held the patient could 
be compelled to receive medical treatment so that her 
death would not result in the abandonment of her 
children. The Supreme Court of Florida was asked for 
discretionary review and quashed the district court 
decision. They held that no evidence was offered to 
confirm the abandonment claim. 

Perhaps the most emotive area involves pedi­
atric patients. In Newmark v. Williams/DCPS, the 
patient was a child with advanced cancer, whose 
parents adhered to the Christian Science doctrine.12 
As members of the First Church of Christ, Scientist 
they rejected conventional medical treatment, choos­
ing a course of spiritual aid and prayer. The parents 
filed suit citing Delaware statutory protections from 
abuse charges, exempting those who treat their chil­
dren, "solely by spiritual means:' 13  They also felt that 
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removing the child from their custody violated their 
First Amendment constitutional right to freely exer­
cise their religion.14 The family court rejected both of 
these arguments and awarded custody to the Delaware 
Division of Child Protective Services (DCPS). The 
trial court issued an immediate stay and appeal was 
heard by the Supreme Court of Delaware. They held 
the child was neither abused nor neglected, and 
returned him to his parents. The DCPS was not able 
to sustain the heavy burden of demonstrating the ben­
efit of a toxic chemotherapy regimen associated with a 
survival rate of less than 40%. 

Conclusion 
If the patient's refusal to give consent to a procedure 
may directly result in their death, a final appeal should 
be made. This appeal should involve the patient, fam­
ily members, the primary care physician, specialty 
physicians, and other counselors. However, if the 
patient is a competent adult their request must be 
accommodated, even if the outcome is fatal. It is more 
complicated when these issues are made in the pediat­
ric realm, by a minor or a parent. This requires a sepa­
rate discussion. 
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Research 

Case 
The patient presented to the emergency department 
(ED) in cardiac arrest. The paramedics had performed 
the usual prehospital interventions including car­
diopulmonary resuscitation (CPR), intubation, and 
resuscitation drug administration. The facility was a 
tertiary care center with an experimental resuscitation 
intervention that could potentially be administered to 
the patient. The pretrial protocol had Institutional 
Review Board (IRB) approval with the capability of 
consent offered retrospectively, or because of its emer­
gency nature it could be instituted by the investigator. 
There was a precedent for performing clinical resus­
citation research, such as this intervention, under the 
doctrine of implied consent or a deferred informed 
consent protocol. 

The patient was initially resuscitated and sent to the 
intensive care unit (ICU) but died the next day. Later 
in the week, the ED was informed the ethics commit­
tee had received an inquiry through the Patient Safety 
Committee, questioning the validity of the consent 
for this emergency cardiac arrest investigational trial. 
The ED physician stated that she was not a primary 
investigator, but was aware of the protocol as it had 
been discussed at a faculty meeting. The physician 
had only implemented a pre-established protocol and 
had no responsibility for its design. When asked if 
she administered the medication, she answered yes. 
When asked if she had obtained prospective informed 
consent from the patient, the physician answered that 
she obviously could not, since this was a cardiac arrest 
trial. She suggested the ethics committee should talk 
to the primary investigator and research staff. 

Medical Approach 
Emergency cardiac arrest research investigations are 
a necessary part of our emergency medicine clinical 
practice. We should participate as much as possible 

to improve the quality of care provided. Research 
does not, however, obviate the need for some type 
of consent. Typically, there is an IRB application and 
approval for a pathway that could include some form 
of consent. The doctrine of implied consent states that 
any patient in an emergency would want an interven­
tion that had the potential to improve their outcome. 
Another option is the doctrine of proxy consent, in 
which the physician then actually has the informed 
discussion with family. If they choose to partici­
pate the data will be included, and if not, it will be 
excluded. Either way this requires a significant level of 
education for staff and other providers involved in the 
care so there is a better understanding of the risks and 
benefits of any of these interventions. 

The issue of informed consent has always been 
problematic in emergency medicine research. 
Representatives from the Society for Academic 
Emergency Medicine and the American Heart 
Association were charged with developing a consen­
sus statement with other stakeholders from the Office 
for Protection from Research Risks and the Food 
and Drug Administration (FDA).1 They concluded 
that in some circumstances it is not feasible to obtain 
prospective or proxy consent for enrollment to an 
emergency research protocol. They felt patients may 
be vulnerable to research risks, but also to potentially 
beneficial therapy when no known effective therapy 
exists for a life-threatening illness. They offered rec­
ommendations when the critical nature of illness or 
injury, or the need to rapidly apply an investigational 
therapy, precludes prospective consent. 

The "waiver of informed consent" pathway for 
acute care research was debated by the research and 
regulatory communities with limited public input and 
finalized in 1996. Smithline and Gerstle evaluated a 
san1ple of 2 1 2  patients presenting to an academic ter­
tiary care ED. 2 The majority (73%) of patients approved 
of this waiver if the absolute risks were minimal, while 
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50% approved if the risk was incrementally greater 
than minimal. The only demographic correlates iden­
tified were educational and certain aspects of health 
status. However, there was a patient cohort that did 
not want to be enrolled regardless of the degree of risk 
or the availability of a family member to speak on their 
behalf. Waiver of consent poses an ethical dilemma, 
balancing individual rights against societal needs. 

This issue has been addressed in the trauma pop­
ulation as well, balancing potential exploitation of a 
vulnerable population with deprivation of the benefits 
of advanced experimental trauma care. Morrison et al. 
performed a literature review in the 10-year period 
following passage of the FDA Common Rule 21 C.F.R. 
50.24 and identified 21 published emergency research 
studies conducted under the waiver of informed con­
sent.3 The paradox of trauma resuscitation research 
in a population that is unconscious or with decreased 
decision-making capacity makes the idea of prospec­
tive informed consent difficult. The FDA memorial­
ized this exception in 1 995 as the "Common Rule" 
exception to the informed consent requirement in 
emergency medicine.4 Problematic terms hindering 
implementation were language requiring "commu­
nity consultation" and that existing treatments were 
"unproven or unsatisfactory:' Researchers also cited 
difficulty with federal regulations and cumbersome 
internal review board processes as significant barriers 
to conducting trials. 

The attitudes of ED patients and visitors regard­
ing the "emergency exception" from informed con­
sent in resuscitation research were surveyed by 
McClure et al. in face-to-face interviews in two aca­
demic trauma centers.5 They evaluated 530 patients 
with an 82% response rate, with a demographic of 
mean age 41 years (range 1 8-95), 46% female, and 
64% white. Most (88%) patients believed research 
subjects should be informed prior to enrollment, 
but 49% believed enrollment without prior consent 
would be acceptable, and 70% (369) would not object 
to enrollment in an emergency situation. Almost 
half ( 49%, 258) of the respondents stated they would 
attend a community meeting. These meetings were 
more likely to be attended by those with less educa­
tion than those with college degrees (OR 0.53, 95% 

CI 0.33-0.85, P = 0.008). Another significant group 
(42%) would prefer to hear about "exception from 
informed consent" studies offered in their commu­
nity via TV or radio. Only 5% were aware of any 
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current applicable research studies in their area. 
Most participants disagreed with foregoing prospec­
tive informed consent for research participation, but 
many would be willing to participate in the "emer­
gency exception" protocol. 

The obvious question arises, "Do patients with 
acute medical conditions have the capacity to pro­
vide informed consent for emergency medicine 
research?"  The premise is that, because of stress or 
illness, patients in emergency medicine may be tem­
porarily cognitively impaired thereby rendering them 
incapable of participating in the informed consent 
process. Smithline et al. conducted a prospective 
study in which 25 patients were administered cog­
nitive testing during standard ED care for an acute 
myocardial infarction.6 They used the Weschler Adult 
Intelligence Scale - Revised (WAIS-R) for cognitive 
testing, with a score of less than 5 being abnormal, 
and a 10 cm visual analog scale was used to rate pain 
and nausea. 7•8 

The ED physicians felt that 8% (2) of the patients 
did not have capacity for consent. However, 20% 

(5) scored less than 5 on all WAIS-R subtests (K = 0.5) 
and 32% (8) on at least one (K = 0.3) Likewise, the initial 
to final subtest scores improved by discharge: median 
digit span (improved from 7 to 8), comprehension (5 

to 7), and similarities (6 to 8).  It is crucial to be aware 
that the patient's cognitive processing ability may be 
impaired, even though this may be difficult to recog­
nize at times. 

Legal Analysis 
One of the early cases exploring the theory of lack of 
informed consent was Mink v. University of Chicago.9 
Here, 1000 women were given diethylstilbestrol 
to prevent miscarriage, as part of a double-blind 
study conducted by a university and a pharmaceu­
tical company between 1 950 and 1 952. Allegedly, 
the patients were not informed of the experiment, 
nor of the medication that was administered. The 
patients alleged their children were at higher risk of 
cancer because of this intervention, and they were 
informed of this in 1 975- 1 976. They claimed theo­
ries of liability to include: ( 1 )  battery by conduct­
ing an experiment without knowledge or consent; 
(2) product liability as a "defective and dangerous" 
drug; (3) breach of duty to inform of harm. The 
defendants moved to dismiss for failure to state a 



claim, and the district court denied the motion for 
the first cause of action, but granted for the sec­
ond and third. The lack of consent allegation was 
a question of fact better left to the jury. The courts 
have authorized two theories of liability, includ­
ing first an intentional tort, specifically assault and 
battery, in which a non-emergency treatment was 
performed without patient consent. The second is 
based on negligence theory, in which the physician 
is required to advise the patient of risks and benefits 
of an intervention to obtain informed consent. 

In Moore v. Regents of the University of California, 
a patient with leukemia underwent a medically indi­
cated splenectomy, but had tissue samples diverted 
for research without consent or approval. 10 These 
research activities, "were not intended to have any 
relation to . . .  his medical care:' The issue addressed 
was whether the use of the patient's cells for poten­
tially lucrative research was violative of his rights. 
The superior court sustained all the defendants' 
demurrers to the third amended complaint, and 
reversed by the court of appeal. The Supreme 
Court of California held that the complaint states 
a valid cause of action for the beach of disclosure 
obligations, but not for property conversion. They 
held that: 

A physician who is seeking patient consent, to satisfy 
their fiduciary requirement, must disclose personal 
interests unrelated to the patient's health, whether 
research or economic, that may affect their medical 
judgment. 

In Grimes v. Kennedy Krieger Institute, a prestig­
ious research institute was studying a lead abate­
ment program, which involved minor children. 1 1  An 
issue of concern was a research group and IRB that 
felt the potential accumulation of lead in the blood 
of otherwise healthy children was covered by par­
ent consent. The trial court ruled for a motion on 
summary judgment for the defendant, holding the 
research entity did not have a duty to warn minor 
volunteer participants or guardians concerning 
potential harm. The Court of Appeals of Maryland 
reversed and remanded for further consideration. 
They held that a duty to warn of potentially foresee­
able harm, and other obligations of special arrange­
ment between subject and researcher, warranted 
further review of the evidence. 

Research 

Conclusion 
It is crucial to always maintain a high level of scrutiny 
with regard to the integrity of research studies. This 
requires a proper IRB, often focusing on the ethical 
analysis of the research on patients and their subse­
quent care. More recently, the focus has transitioned 
to analysis of potential financial conflict of interest for 
individuals, institutions, and industry. 
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Restraint 

Case 
An agitated patient presented to the emergency 
department (ED). The nurse said, "We need to see 
this one pretty quick, she's being aggressive with the 
staff and says that she wants to kill herself:' The phys­
ician quickly went to evaluate the patient and she was 
indeed very agitated. Security asked for her belong­
ings for safekeeping, after the nurse asked her to get 
undressed. She then attacked the security staff and had 
to be physically restrained. The ED staff initially tried 
soft restraints, but she quickly broke through them 
and had to have more restrictive restraints applied to 
her wrists and ankles by security. The ED physician 
then administered a chemical rapid tranquilization 
regimen as well. 

The nurse reminded the physician to put the order 
in for passive or active restraints, which he did, to 
comply with current guidelines. The patient was then 
evaluated by the psychiatry personnel for exacerba­
tion of her chronic psychiatric conditions and suicidal 
ideation. The physical restraints were sequentially tri­
aled for removal, and the patient's nutrition and other 
comfort ensured. She eventually calmed down and 
was admitted to the psychiatric facility. 

An extra-regulatory review the next month raised 
questions concerning the restraint procedure, the 
order, and proper compliance with the restraint proto­
col. It was suggested that the protocol had been insti­
tuted appropriately: the ED physician had written the 
order for restraints to be used, and the restraints had 
been removed as required. 

Medical Approach 
The use of restraints, both physical and chemical, can 
often be required in the ED population. Typically, 
this relates to psychiatric illness and threats against 
patients themselves or others. There is a specific 
protocol that should be followed for patient safety, 
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having to do with both chemical restraint and physi­
cal restraint, requiring a proper order. The staff must 
have the capability to check the patient's well-being 
status frequently, as well as addressing their primary 
needs for nutrition, their ability to use the bathroom, 
and other standard medical needs during their stay in 
the ED. 

The use of force and involuntary restraint is an area 
of close scrutiny in the ED. Lavoie reported on a cohort 
of 3637 ED patients, in which 8.5% (314) required 
involuntary treatment orders.1 The majority (57%) of 
orders were for observation and detention, restraint 
in 26%, seclusion in 9%, and seclusion plus constraint 
in 7%. Most patients arrived with police or family or 
were self-referred, while 46% presented via emergency 
medical services (EMS). The most common time of 
presentation was on the second shift, from afternoon 
to midnight. Most patients requiring detention and 
seclusion received a psychiatric diagnosis and disposi­
tion, while 100% of the restrained patients were given 
a medical or surgical diagnosis, and 50% required a 
medical or surgical hospital admission. 

We must recognize that the ED population often 
requires intervention for drug or alcohol intoxica­
tion or violent behavior distinct from psychiatric ill­
ness. This is a worldwide phenomenon, as reported by 
Cannon et al. who evaluated 1 16 Australasian EDs.2 
They estimated there were 3.3 episodes of patient 
restraint per 1000 ED presentations. The most com­
mon indications for physical restraint were violence 
or threat of violence (52%), psychosis (32%), and 
acute brain syndrome ( 10%).  The contraindications 
include medical instability, risk of harm to staff, and 
alternatives to restraint. Manual restraint is frequently 
used as a prelude to chemical (87%), or less frequently 
mechanical restraint (69%). Seclusion training is only 
used in a minority (23%) of departments. 

Chemical restraint utilizes major tranquiliz­
ers, most commonly haloperidol (93%), followed by 
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Table 89.1 Recommendations for use of physical restraints 

1 .  Baseline cardiovascular evaluation 

2. Consider risk factors 

3. One-on-one clinical observation 

Reference: Mohr et al.3 

benzodiazepines such as midazolam (82%) and diaz­
epam (59%). This combination of major tranquilizer 
and benzodiazepine is used in 97% of cases. Formal 
training is most commonly undertaken for chemical 
restraint, utilized in 33% of the departments surveyed. 
At that point in time, less than half of the EDs had 
written policies and in this study cohort only 1 1  % 
audited their use of restraints. 

The adverse effects of physical restraint are well 
known, and Mohr et al. performed a comprehensive 
assessment of the correlates to injury and death.3 They 
made recommendations concerning the use of physi­
cal restraints. First, clinicians should obtain baseline 
cardiovascular evaluation to define any significant 
preexisting cardiac conditions. Second, clinicians 
should consider risk factors when restraints are used. 
Third, one-on-one observation should be the clinical 
standard when the patient is restrained (Table 89. 1 )  

Many etiologies and contributing factors are 
hypothesized to cause the association of restraints 
and patient death. The most likely cause is restraint 
asphyxia, involving the effects of prone position 
combined with drugs or alcohol. Other explanations 
include death by aspiration, thoracic blunt trauma, 
combined effects of psychotropic drugs, rhabdo­
myolysis, thrombosis, and adverse psychological 
effects. 

The correlation of factors associated with the sud­
den death of individuals requiring restraint for excited 
delirium has been reported by Stratton et al.4 TI1ey 
evaluated the reports of 2 14  patients, in which 8.4% 
( 1 8) suffered sudden death compared to 9 1 .6% ( 196) 
who survived. These excited delirium patients were 
restrained at wrists and ankles, with the restraints 
attached behind their back. All cases of sudden death 
were found to be associated with a struggle by the vic­
tim, forced restraint, labored or agonal breathing, and 
cessation of the struggle resulting in cardiopulmo­
nary arrest. Other associated factors include the use 
of a stimulant drug (78%), chronic disease (56%), and 
obesity (56%) in the mortality group. Interestingly, 
the initial rhythm of ventricular tachycardia was only 
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found in 8.6% ( 1 I 13)  of patients and ventricular fibril­
lation found in none. The study offers some potential 
factors that could be tracked by EMS providers to 
avoid such transport catastrophes. 

The complication profile of patient restraint in the 
ED has been reported by Zun in a study cohort of 298 
patients collected over a 1 -year period.5 The mean age 
was 36.5 years (range 14-89 years) and they were pre­
dominantly male (68%). Patients were restrained for a 
mean of 4.8 (0.2-25.0) hours, in which 36% ( 106) had 
more than one indication for restraint with psychosis 
being the most frequent (33%) discharge diagnosis. 
They were most frequently restrained on a cart in the 
supine position (86%), with two restraints (59%) and 
27.5% had chemical restraint added. Complications 
occurred in 7% (20) of patients, with getting out of the 
restraints the most common in half the cases followed 
by vomiting, injuring others, spitting, injury to self, 
and increased agitation. The study concluded there 
was a low rate of minor complications in these events. 

Legal Analysis 
In Wyatt v. Stickney, a class action suit was filed on 
behalf of patients involuntarily confined for mental 
health treatment in a psychiatric hospital.6 The district 
court decreed tlrnt involuntarily committed patients: 

"unquestionably have a constitutional right to receive 
such individual treatment as will give each of them a 
realistic opportunity to be cured or to improve his or 
her mental condition:' 

More importantly, patients have the right to be 
free from unnecessary or excessive medication; and 
free from physical restraint and isolation. 

"Except for emergency situations, in which it is 
likely that patients could harm themselves or others 
and in which less restrictive means of restraint are 
not feasible, patients may be physically restrained 
or placed in isolation only on a Qualified Mental 
Health Professional's written order which explains the 
rationale for such an action:' 

TI1e order requires personal evaluation and exami­
nation at least once an hour and requires renewal 
every 24 hours. The patient must be examined and 
their physical condition (if compromised) and psychi­
atric condition charted every hour, must have bath­
room privileges every hour and must be bathed every 
12  hours. 

In Baber v. Hospital Corporation of America, a 
patient presented to the ED with nausea and agitation. 

281 



Legal Issues in Emergency Medicine 

She also thought she might be pregnant.7 She was 
tremulous, did not have orderly thought processes, 
had stopped taking her psychiatric medication, and 
was drinking heavily. The ED physician noted that 
she refused to remain on the stretcher and could not 
be verbally restrained. Her brother had not assisted 
to keep her from pacing throughout, and restraints 
would have increased her agitation. While waiting 
for her testing, she began to pace and was adminis­
tered a major tranquilizer, thiamine, and magnesium. 
Afterwards she had a seizure and fell, striking her 
head and causing a laceration. The physician alleg­
edly felt the seizure was due to her psychiatric con­
dition and medication effect, arranged a transfer to a 
psychiatric facility, did not perform a scan, and chose 
a clinical observation route. She had another seizure, 
required cardiopulmonary resuscitation (CPR), was 
found to have a skull fracture and subdural hema­
toma, and died the next day. The brother filed a claim 
citing an Emergency Medical Treatment and Labor 
Act (EMTALA) theory, stating the physician and facil­
ity failed to perform an effective medical screening 
exam, or knew his sister had an emergency medical 
condition.8 The district court granted summary judg­
ment in favor of the defendants, and the United States 
Court of Appeals, Fourth Circuit affirmed, finding no 
error. They held the patient may have been misdiag­
nosed, but there was no evidence the facility failed to 
provide appropriate screening or treatment. The issue 
of medical negligence could be resolved at a later date 
if pursued outside the EMTALA claim. 

In Heastie v. Roberts, a patient with borderline 
function was found intoxicated and was transported 
to a Level I trauma center ED.9 He was alleged to be 
belligerent and combative and was considered to be 
a potential harm to himself or others. The restraint 
and seclusion protocol was activated by the charge 
nurse, where he would be secured to the cart and 
isolated from other patients. The patient was placed 
in the "cast room" as the regular seclusion room was 
in use. He was checked at 1 5-minute intervals but 
not again after 9 p.m., while the nurse attended to 
another patient. The patient was yelling, asking for a 
urinal, which was delivered. The fire alarm went off at 
9:30 p.m. The patient's room was engulfed in flames, 
the restraints were cut, but the patient was severely 
burned, requiring resuscitation and transfer. A lighter 
was found afterwards in the room, with a defense 
presumption that the fire was started by the patient. 
The patient brought suit for negligence, and jury trial 
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verdict was returned in favor of the defendants. The 
appellate court reversed and remanded for a new trial 
on the grounds that the circuit court erred in dismiss­
ing a negligence count asserted by the plaintiff under 
the res ipsa loquitur doctrine.10 The judgment of the 
appellate court affirmed in part, reversed in part, and 
remanded for further proceedings. The res ipsa neg­
ligence claim stated: ( 1 )  fires don't routinely start in 
patient's rooms; (2) the patient was not able to protect 
himself; (3) all interventions were under the control 
of the defendant. The Supreme Court of Illinois held 
that on retrial the plaintiff's cause of action should be 
limited to those subject to this appeal - the res ipsa 
claim and the negligence associated with not finding 
the lighter that allegedly was in his possession. 

Conclusion 
The use of patient restraints is one of the most highly 
monitored and regulated areas of medical practice. 
Each institution should issue clear guidelines for its 
implementation, maintenance, and discontinuation, 
and provide protocols and continuing education for 
the use of passive and active patient restraints. 
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Resuscitation 

Case 
A call came in to the medical command phone in the 
emergency department (ED). Emergency medical ser­
vices (EMS) had been summoned to the scene to evalu­
ate a patient who was "found down:' The EMS radio 
gave the ED physician all the information that was 
necessary to provide medical command. The patient 
was an 89-year-old woman last seen by her family the 
evening before. She was found in cardiac arrest and 
was noted to be in asystole and unresponsive. 

The paramedics were not sure if they should start 
resuscitative efforts. It seemed the patient had been 
down for some time, and they were not sure what to 
do. The physician asked them if the patient met any 
of the criteria for field termination of resuscitative 
efforts. They said they didn't think so, although she 
was asystolic, or without a heartbeat. The physician 
recommended they go ahead and transport, but if she 
met field criteria for death determination she could be 
pronounced there at home. The physician finished a 
busy shift and the patient was not brought to the ED. 

The physician received a call from the EMS quality 
coordinator, who questioned if the patient needed to 
be resuscitated in the field. It was suggested the pro­
vider should have asked if there were clear criteria for 
death certification in the field, such as rigor mortis, 
dependent lividity, or catastrophic injury incompat­
ible with life, such as decapitation. TI1e physician had 
asked the crew to use their judgment about whether 
those criteria were met or not. 

Medical Approach 
There has clearly been progressive thinking about 
end-of-life care, recognizing that not every patient 
needs to undergo resuscitative efforts. Clearly at the 
end of life with asystole as the dominant rhythm, plus 
other factors suggesting this has been a prolonged 
event, resuscitation is not necessarily appropriate. 

The conventional death certification criteria should 
be instituted for unequivocal presentation of death. 
Family input is crucial at this time so that the patient's 
last wishes may be honored, whether it be for resusci­
tation or not. 

The medicolegal aspects of cardiopulmon­
ary resuscitation (CPR) and emergency cardiac 
care (ECC) were defined in 1979 at the National 
Conference on CPR and ECC.1 The following crucial 
aspects of resuscitation care were defined. First, focus 
on the decision-making, primarily the decision to ini­
tiate, withhold, and terminate CPR. Second, focus on 
the quality of performance once the decision to initi­
ate is made. Third, guidelines for death determination 
should be clear, consistent, easy to implement, and 
not appear arbitrary. Fourth, the underpinning of the 
decision is the concept of doing the most "good" for 
the patient and family (Table 90. 1 ) . 

The American Heart Association comments on 
several legal and ethical issues associated with provi­
sion of CPR.2 First, they assure layperson liability pro­
tection, in which "Good Samaritan" laws exist in all 
50 states. They grant limited immunity to lay rescuers 
when: ( 1 )  they perform a "good-faith" effort to save a 
life, as long as they are trying to help; (2) their actions 
are reasonable and not gross misconduct; (3) the res­
cuer receives no compensation; ( 4) they do not require 
formal CPR training; (5) for the general public, if CPR 
is not part of your job duty, there is no legal respon­
sibility, but likely a moral responsibility to attempt 

Table 90.1 Medicolegal aspects of CPR 

1 .  Decision-making to initiate, withhold, or terminate 

2. Quality of performance 

3.  Clear guidelines for death determination 

4. Doing "good"for patient and family 

Reference: Mcintyre' 
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Table 90.2 "Good Samaritan" l iabi l ity protection for CPR 

1 .  Limited liability for lay rescuers 

2. Actions are reasonable, without misconduct 

3. Rescuer receives no compensation 

4. No formal CPR training required 

5. No CPR job responsibil ity, no legal requirement 

6. CPR job responsibility, duty exists 

Reference: American Heart Association2 

Table 90.3 When to stop lay-rescuer CPR 

1 .  The patient begins t o  move 

2 An AED a rrives 

3. Trained help takes over 

4. Too exhausted to continue 

5. Not safe to continue 

6. Trained help asks you to stop 

7. Obvious s igns of death 

Reference: American Heart Association2 

to assist; (6) if performing CPR is part of your job 
responsibility, there is a duty to perform (Table 90.2). 

Second, they address the issue of when to stop lay­
rescuer CPR once begun. It is recommended to stop 
CPR when: ( 1 )  the victim starts to move; (2) an auto­
mated external defibrillator (AED) arrives; (3) trained 
help arrives and takes over; (4) you are too exhausted 
to continue; (5) there is danger in continuing the CPR 
process; as an example, CPR on an active airplane flight 
requires you stop on approach and then resume upon 
landing; (6) trained help asks you to stop; (7) obvious 
signs of death have become apparent (Table 90.3). 

Third, it is important to recognize when patients 
do not desire to have CPR performed. Many states 
have Do Not Attempt Resuscitation programs. The 
patient may have a wallet card, medical jewelry, or 
electronic information to that effect and a search 
should be made for these. 

Fourth, the person's right to make end-of-life deci­
sions was codified in the Patient Self Determination Act 
of 1990. 3 The simplest form of writing is a living will, in 
which the patient instructs physicians and caregivers on 
their care choices if the patient becomes terminally ill. 
The advance directive is the expression of the patient's 
hopes, wishes, and preferences in regard to end-of-life 
care. The document may include conversation, living 
wills, and durable power of attorney. The most recent 
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Table 90.4 "Do not resuscitate" (DNR) profile 

Profile Comparison 

n = 1 36 Mean 

1 .  Age 65 ± 1 5 .9 years 

2. Organ systems 2.5 ± 1 .2 

3. Hospitalization 22.7 ± 25.6 days 

Proportion (%) 

4. Medical futility 88 ( 1 20) 

5. Unable to participate 56 (76) 

6. Comatose 23 (3 1 )  

7. Deaths 59 (80) 

Reference: Lo et al.5 

reiteration is the Physician Orders for Life-Sustaining 
Treatment (POLST) form, which allows very specific 
and detailed directives concerning all aspects of the 
health-care continuum, not just resuscitation.4 

Fifth, complexity is often encountered in an 
out-of-hospital cardiac arrest, where EMS provid­
ers are compelled to begin CPR. Their intervention 
is required unless there are obvious signs of death. 
A command physician can provide a countermanding 
verbal order, or the patient's physician may provide 
a written order with the patient. There are EMS-No 
CPR orders that are implemented in the field, assuring 
patients they can summon 9 1 1  for care assistance and 
comfort, without compelling the EMS to provide CPR 
against the patient's wishes. 

The use of the Do Not Resuscitate (DNR) classi­
fication was profiled by Lo et. al studying 3282 medi­
cal inpatients, in which 4.1  % ( 136) were DNR.5 The 
patients were elderly, with more than one organ system 
involved, staying 3 weeks in the hospital, with futile 
care, unable to participate in decision-making, coma­
tose, and dying during their stay (Table 90.4). The death 
rate was significantly higher than in the patients whose 
DNR status was not considered (4.4%, 137/3 146, P < 
0.00 1 ). Most importantly, further medical treatment 
was felt to be futile in most cases (88%, 120/136). 

The obvious next question is whether an ED resus­
citation is justified when emergency medical resuscita­
tion has failed. Gray et al. evaluated 185 arrest patients 
presenting to the ED: only 9% ( 16) of patients were 
successfully resuscitated and admitted to the hospital. 6 
The only correlation with better outcome was a brief 
duration of arrest. No patient survived to discharge 



and all but one was comatose. The mean hospital stay 
was 12.6 days (range 1 - 132), with 2.3 days ( 1 - 1 1 )  in 
the intensive care unit (ICU) . They concluded that 
ongoing resuscitative efforts after failed prehospital 
resuscitation were unlikely to be successful. 

ED physicians are often on the forefront of ethi­
cal dilemmas regarding resuscitation. Marco et al. 
polled 1252 respondents on their opinions concerning 
the initiation and termination of CPR.7 Most (78%) 
providers acknowledge the legal advance directives 
regarding resuscitation, a few (7%) follow unofficial 
documents, and even fewer (6%) respond to verbal 
reports. The majority (62%) made resuscitation deci­
sions because of fear of litigation or criticism, and 
attempted resuscitation (55%) despite expectations of 
futility. Most respondents (78%) feel that ideally, legal 
concerns should not influence resuscitation practice, 
but the vast majority (94%) recognize that legal issues 
universally influence practice. 

Certainly, we recognize that ethical issues asso­
ciated with resuscitation practice have evolved over 
time. Marco et al. revisited their earlier study and 
evaluated the change in emergency physician CPR 
practice from 1995 to 2007 evaluating 928 respond­
ents anonymously with an 18% response rate.8 The 
proportion of providers that honor legal advance 
directives has increased from 78% to 86%, an 8% 
increase (95%, CI 5- 1 1  %). However, very few honor 
verbal reports ( 12%) or unofficial documents (7%). 
The majority (56%) have attempted resuscitations 
that they felt to be futile. They reported factors that 
were important in their decision-making as including 
the presence of advance directives (78%), witnessed 
arrest (77% ) , extent of downtime (73% ) , family wishes 
(40%), presenting rhythm (38%), patient age (28%), 
and pre-arrest state of health (Table 90.5). 

Legal Analysis 
In Estate of Leach v. Shapiro, the patient suffered a 
respiratory-cardiac arrest, and was resuscitated but 
remained in a persistent vegetative state.9 The family 
alleged she was placed on life support after resuscitation 
without their consent. The plaintiffs sought damages 
for the time she spent on life support. The trial court 
foreclosed additional evidence and granted the defend­
ant's summary judgment motion. The Court of Appeals 
of Ohio, Summit County reversed and remanded for 
further consideration. They recognized that doctors 
must be free to exercise their best medical judgment in 
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Table 90.5 Resuscitation: decision factors 

Factor I ncidence (%) 

1 .  Advance directives 78 

2. Witnessed arrest 77 

3. Extent of downtime 73 

4. Family wishes 40 

5 .  Presenting rhythm 38 

6. Age 28 

7. State of health 25 

Reference: Marco et al .8 

treating a life-threatening emergency. Io However, the 
plaintiff has the right to plead their version of the facts 
to the trial court in an attempt to obtain relief. 

In Lowry v. Henry Mayo Newhall Memorial 
Hospital, the patient was admitted after a motor 
vehicle accident, and subsequently suffered cardiac 
arrest. I I  The "Code Blue" team responded and pro­
vided resuscitative efforts for 35 minutes, to which the 
patient did not respond. The family filed an amended 
complaint alleging medical malpractice by the physi­
cian who responded with the code team. The family 
alleged a deviation of care from the American Heart 
Association Guidelines for Advanced Cardiac Life 
Support, in which atropine was administered instead 
of epinephrine. I2 If this had been done, they claimed 
the chance for survival would have been "dramatically 
increased:' The defendant responded her only con­
tact had been as part of the code team, the patient's 
pupils were fixed and dilated on arrival, but the team 
began resuscitative efforts to be sure. The trial court 
granted summary judgment to the defendant based 
on the immunity offered to hospital-based rescue 
teams pursuant to the California Health and Safety 
Code § 1 3 1 7.13 The plaintiff appealed, theorizing that 
this immunity only applied to volunteers, or "Good 
Samaritans:' and not to paid professional providers, 
The Court of Appeals of California, Second District, 
Division Seven affirmed, holding that the immunity 
statute did indeed apply to "non-volunteer, non-Good 
Samaritan" members of the hospital code response 
team. They also held there was no triable issue of fact, 
in that the defendant clearly acted in good faith in an 
attempt to resuscitate the patient. 

In Bryan v. University of Virginia, the patient was 
transferred to a tertiary care referral center with 
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respiratory distress.14 Her husband and children alleg­
edly informed the facility that they were at all times to 
"take all necessary measures to keep her alive and trust 
in God's wisdom:' The family alleged there was a vio­
lation of the Emergency Medical Treatment and Labor 
Act (EMTALA), as the hospital was alleged to have 
refused the family instruction and entered a DNR order. 
The patient was not stabilized and died 1 week later. 15 
The trial court dismissed the complaint, alleging this 
statute applied to the transfer process, and there was no 
obligation once the patient was admitted. The case was 
dismissed on the merits, as the patient died 1 week after 
admission, and there was no tort action filed, which 
did potentially apply to the facts of the case. The family 
appealed, alleging "stabilization" was required no mat­
ter the duration of therapy required. The United States 
Court of Appeals (USCA), Fourth Circuit affirmed the 
trial court decision, reading that an indefinite stabiliza­
tion process was neither plausible nor feasible. Once 
again, they remarked that the conduct may have violated 
other laws, but they were not included in the pleading so 
there would be no comment. 

In Toguchi v. Chung, the patient was incarcerated 
with a lengthy mental health history and extensive 
history of illicit drug use.16 The patient was taken to 
a lockdown unit and treated with multiple sequential 
medication treatments as his behavior became more 
confused and irrational. The patient had an arrest 
event from which he could not be resuscitated, and 
toxicology revealed multiple toxic drug levels. The 
family brought suit utilizing a 42 U.S.C. § 1 983 action 
alleging indifference to the patient's medical needs.17 
The trial court found there was no triable issue of 
material fact, and that the plaintiff's death was not due 
to provider indifference to his medical condition. The 
USCA, Ninth Circuit affirmed the trial court decision 
for the defense, noting "deliberate indifference" is a 
high legal standard. The showing of medical malprac­
tice or negligence is insufficient to establish a consti­
tutional deprivation under the Eighth Amendment.18 
"Mere medical malpractice does not constitute cruel 
and unusual punishment:'19 

Conclusion 
Resuscitation is an area that is often a complex and 
highly emotive area for patient, family, and provider. 
Clear areas of responsibility, response protocols, and 
care guidelines help to minimize individual variation 
and subsequent risk exposure. 
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Case 
The physician group had been at the facility for years, 
providing a contracted service for patient care. Over 
time, there had been some personnel changes, involv­
ing transfer of ownership. Some normal attrition in the 
practice also occurred, where physicians in the group 
moved away or changed practice emphasis and focus. 

The hospital administration then asked for con­
tract proposals to perform the service and there was 
significant interest in the activity. In the final analysis 
it appeared that a change should be made. The con­
cern was that although the physician group had per­
formed admirably for years, there had been changes in 
the practice affecting their performance. The contract 
was awarded to another group. 

Immediate concerns were raised by the physician 
group, suggesting the contract request for proposal 
(RFP) process was unfair and they would prefer things 
to remain as they were. The hospital decided to go 
ahead with the change, and offered all the physicians 
the option of keeping their current position but within 
a new work environment. 

Medical Approach 
These circumstances have become more com­
mon, with hospitals now subcontracting 50-60% of 
the physician-based service offered by the facility. 
Sometimes the subcontractor is a single physician or 
local multiple-location practice group; in other cases 
there may be a state, regional, or national presence 
with a larger management group. 

The impact of external market forces is inevita­
ble, causing significant change as we progress from 
clinical integration to an accountable care model. 
The challenges include a predominance of small 
group practices, dominant fee-for-service reimburse­
ment methods, weaknesses of the traditional hospi­
tal medical staff structure, and the need to partner 

with commercial insurance companies.1 The initial 
coordination was between providers and the hospital 
facilities. This was soon followed by hospital-wide to 
system-wide integration. Finally, the health-care sys­
tem partners with the insurance company to form a 
commercial accountable care organization. This pro­
gram will attempt to optimize care quality, patient 
safety, and cost-effectiveness. The commercial success 
of the contract requires implementation of strategies 
to avoid unnecessary admissions, avoid emergency 
department (ED) visits, expand primary care access, 
reduce readmissions, and enhance quality and patient 
safety (Table 9 1 . 1 ) .  

Hospital administration should be  mindful of 
its own responsibilities, when it comes to rapid and 
frequent physician group turnover.2 Often systemic 
or institutional factors are in operation, in addition 
to provider issues. The physician group should: first 
attempt to alleviate the impact of contract changes 
with proper awareness and planning; second, ensure 
that institutional goals and objectives are clearly 
understood by physicians and administration before­
hand; third, recognize that transitions are always 
stressful and be on guard for staff morale problems; 
fourth, avoid contract transition at peak patient flow 
periods such as midwinter, or other inopportune 
times such as holiday periods; fifth, provide existing 
staff with adequate notice of the change, typically at 
least 6 months (Table 9 1 .2). 

Table 91.1  Accountable care organization 

1 .  Avoid unnecessary admissions 

2. Avoid ED visits 

3. Expand primary care access 

4. Reduce readmissions 

5. Enhance quality and patient safety 

Reference: Shields' 
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Table 9 1 .2 Physician service contract transition 

1 .  Proper awareness and planning can minimize impact 

2. Ensure goals are understood beforehand 

3. Transition a lways stressful, monitor morale 

4. Avoid peak flow periods 

5. Provide adequate notice, typically 6 months 

Reference: ED Management2 

Table 91.3 Successful contract management 

1. Contract uncertainty should never come as a surprise 

2. Communicate regularly with key audiences 

3. Keep a n "ear to the ground"for issues 

4. Regular meetings with senior administration 

5. Avoid relying on reactionary meetings 

6. Seat on medical executive committee 

7. Participate in community and fa mily activities 

8. Professional working relationship with nurse director 

Reference: ED Management' 

Contract change is often a contentious time 
between health-care providers and administration, 
and a power struggle may ensue.3 First, the prospect of 
contract uncertainty should never come as a surprise 
to the physician administrator. Second, one should 
communicate regularly with key audiences within the 
hospital. Third, always keep an ear to the ground to 
anticipate real or potential issues. Fourth, establish 
regular routine meetings with senior administration. 
Fifth, avoid the habit of reactionary meetings only 
in times of conflict. Sixth, the group should attempt 
to obtain a seat on the hospital medical executive or 
governance committee. Seventh, participate in com­
munity activities with hospital leadership, includ­
ing family-oriented activities. Eighth, a professional 
working relationship with the nurse director is essen­
tial for success (Table 9 1 .3) 

Uncertainty regarding employment contracts is 
a great stressor for practicing physicians. McNamara 
et al. performed an anonymous survey of 1035 ED 
physicians who were threatened with adverse contract 
actions concerning quality of care or financial issues, 
with a 37.6% (389) response rate.4 The majority (86%) 
of the group were board certified, and over half had 
been in practice for over 16 years. From the provider 
group that answered, 62% (197 /3 1 7) reported their 
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employer could terminate their contract without 
due process and 76% (216/284) reported administra­
tion could remove them from the clinical schedule. 
Another 20% reported a possible or real threat to their 
employment if they raised quality of care concerns. 
They also noted financial pressures related to admis­
sion, discharge, and transfer of patients. These issues 
should be tracked and monitored carefully. 

Legal Analysis 
The first issue to define is classification as an inde­
pendent contractor or a contracted physician. 

In Mduba v. Benedictine Hospital, the patient pre­
sented to the ED after a motor vehicle accident (MVA) 
and was examined by the ED physician at 9: 1 5  p.m.5 
At 9:40 p.m. she was evaluated by her own physician, 
who attempted to draw a blood sample for type and 
cross-matching at 1 0: 1 5  p.m., but was unsuccessful. 
She had blood drawn by anesthesia at 10:45 p.m. and 
was taken to the operating room at 1 1  p.m. Blood was 
administered at 12 : 10  a.m., and she died at 1 :45 a.m. 
The plaintiff filed suit against the hospital, contending 
the failure to obtain an early blood transfusion was a 
significant contributing factor resulting in the patient's 
death. The trial court dismissed the complaint, hold­
ing that the ED physician was under contract with the 
defendant hospital operating the ED and was an inde­
pendent contractor and not an employee, so the hos­
pital could not be held liable. However, the Appellate 
Division of the Supreme Court of New York, Third 
Department reversed and ordered a new trial. They 
held that, despite the wording of his contract with 
the hospital, the ED physician was in all actuality 
an employee with a guaranteed salary floor, cleri­
cal support, and fees set forth in the contract. They 
concluded the hospital held itself out to the public to 
provide emergency treatment, had a duty to perform 
those services, and was potentially liable for those 
furnished to provide that care. However, they did not 
have respondeat superior liability for all physicians 
providing care on their premises. 

In Thompson v. Nason Hospital, the patient pre­
sented to the ED after an MVA, and the ED staff was 
advised the patient was taking warfarin (Coumadin).6 
The patient's personal physician was passing through 
the ED and was asked by nursing to assume care of 
the patient. Her physician orchestrated care, consult­
ing other physicians and admitting her to the inten­
sive care unit (ICU) . The patient was subsequently 



I 
transferred and was found to have a subdural hema­
toma and significant neurologic impairment. Plaintiff 
filed suit and the trial court honored the summary 
judgment motion of the physician and the hospital. 
The superior court appeal reversed the initial judg­
ment in that there were genuine issues of material 
fact, precluding a summary judgment motion. The 
Supreme Court of Pennsylvania addressed the issue of 
corporate liability for hospitals. Under the doctrine of 
corporate liability or negligence, the hospital would be 
liable if it failed to uphold the proper standard of care 
owed the patient. This is a non-delegable duty that 
does not have to rely on demonstrating negligence of 
the third party. The court held this to be a viable doc­
trine and enough questions were raised that the sum­
mary judgment of the trial court should not have been 
granted. 

In Gilbert v. Sycamore Municipal Hospital, the 
patient presented to the ED after lifting weights and 
was evaluated by a member of his physician's group 
practice.7 The patient had no prior heart disease, had 
negative testing, was discharged, and succumbed to an 
autopsy-proven myocardial infarction (MI). 1he ED 
was considered a hospital function, not managed by 
a particular group: it employed the nurses, provided a 
call roster, and reviewed the care provided. The plain­
tiff filed suit and settled with the physician, and pro­
ceeded against the hospital. The circuit court granted 
summary judgment in favor of the hospital, as they 
were not vicariously liable because the physician in 
question was neither an agent nor an employee. The 
Supreme Court of Illinois reversed and remanded for 
further proceedings. They held that the "doctrine of 
apparent authority" applied, in which the hospital 
can be held vicariously liable for the negligent acts of 
a physician providing care at that hospital, regardless 
of whether the physician is an independent contrac­
tor, unless the patient knows, or should have known, 
that the physician is an independent contractor. The 
elements include: ( 1 )  the hospital or its agent acted 
in a manner that would lead a reasonable person to 
conclude that the individual who was alleged to be 
negligent was an employee or agent; (2) when the 
acts of the agent create the appearance of authority, 
the plaintiff must prove the hospital had knowledge of 
and acquiesced to them; and (3) the plaintiff acted in 
reliance upon the conduct of the hospital or its agent, 
consistent with ordinary care and prudence.8 

Another area of litigation is contracted services. 
In Jefferson Parish Hospital v. Hyde, a board-certified 

Service Contract 

anesthesiologist applied for medical staff privileges 
and was approved by the credentials committee and the 
medical ethics committee.9 The hospital board denied 
the application, as they were party to a contract with 
another physician business entity providing exclusive 
service. 1he issue at hand is the validity of an exclusive 
contract between the hospital and physician group, 
and whether it restrains competition in violation of 
the Sherman Act § 1 . 10 Certain types of contractual 
arrangements are deemed unreasonable as a matter of 
law. The key to the analysis is an invalid tying agree­
ment, in which two products are sold together to force 
the consumer to purchase an unwanted product. The 
Supreme Court of the United States held that the judg­
ment of the United States Courts of Appeal (USCA), 
Fifth Circuit should be reversed and case remanded 
for the respondent's remaining claims. These arrange­
ments must survive scrutiny under the rule of reason, 
in which the consumer does not suffer undue eco­
nomic harm, and the provider is not excluded from a 
significant proportion of the marketplace. 

In Capital Imaging Associates v. Mohawk Valley 
Medical Associates, a private radiology group brought 
an antitrust action against a health maintenance 
organization (HMO) and independent physician 
practice association (IPA) currently providing a radi­
ology service to the enrollees. I I The trial court granted 
tl1e defendant's summary judgment motion focused 
on the "vertical" relationships between the HMO and 
the physicians' association. The USCA, Second Circuit 
affirmed the judgment of the district court, although 
they stressed the importance of considering the "hori­
zontal" aspects of provider relationships, not consid­
ered initially. They focused on three components of 
tl1e Sherman Act § 1  analysis to evaluate the horizon­
tal restraint of competition effects toward compet­
ing radiology physicians. Io First, they evaluated the 
capacity of the IPA members to conspire. The court 
concluded they indeed had the capacity to shield the 
member provider group from external competition. 
Second, the analysis targeted the presence of actual 
conspiracy, and the court held t11ere was at least cir­
cumstantial evidence there was exclusion, as an office 
in the service area was denied. Third, there is a "rule of 
reason" analysis of whether an unreasonable restraint 
of trade existed. Here, the plaintiff was unable to sub­
stantiate the case that the behavior of the IPA resulted 
in a change in their fee structure or patient harm. 

In Frost Street Medical Associates v. San Diego 
Internal Medicine Group, the hospitalist physicians 
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alleged an RFP process was flawed and unfair com­
petition in a contract change.12 They alleged they 
were unfairly excluded from a process compelling 
"unassigned" patients admitted through the ED to 
a designated group. The group ultimately awarded 
the contract was headed by the former facility chief 
of staff, and there were cross-allegations of care 
issues among the competitors. The plaintiff alleged 
the respondents were in violation of the Cartwright 
Act13 and the Unfair Competition Act14 through their 
intentional interference with its prospective busi­
ness advantage. They alleged the RFP process was a 
pretext to favor the other group. The defendant con­
tended the controlling caselaw precedent was Centeno 
v. Roseville Community Hospital.15 Here, the operative 
test for whether a managerial decision by a hospital, 
made in a quasi-legislative capacity, must be set aside 
by the court requires a particularly high standard. For 
the hospital decision to be overturned by the court, 
the decision must have been "substantively irrational, 
unlawful, contrary to established public policy, or 
procedurally unfair:' The defendant moves for sum­
mary judgment, or summary adjudication of issues, 
which the trial court decided in their favor. The Court 
of Appeals of California, Fourth District, on de novo 
review, concluded that the trial court correctly ana­
lyzed the undisputed facts on bot11 sides of the argu­
ment and applied the appropriate test for evaluating 
a quasi-legislative policy decision (Major),16 concur­
ring with the trial court. It would not be appropriate to 
reverse the judgments to allow a trier of fact to effec­
tively rationally second-guess hospital managerial 
decisions, and these rulings were legally correct. 

Conclusion 
There is clear legal precedent to suggest hospital 
facilities have a wide scope in tl1eir management of 
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decision-making, according to judicial decisions, and 
typically have the capacity to make this change v.rith­
out concern or question. 
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Sexual Assault 

Case 
The nurse asked the emergency department (ED) 
physician to see the patient, who was still crying 
and had complained of an alleged assault involving 
a former significant other. There was no physical 
evidence of injury, but this was allegedly a non­
consensual sexual event. The provider examined 
the patient and got the remainder of the history 
from the nursing report. He explained he would do 
a comprehensive assault exam, with the nurse per­
forming part of the evaluation and the physician 
doing the rest. The physician asked the patient if 
she needed some time, and asked the nurse to get 
started with her portion of the evidence collection. 
The physician was summoned when that portion of 
the exam was finished and completed the remain­
der of the physical exam, obtaining all the appropri­
ate cultures and specimens. These were placed into 
a forensic evaluation kit and the nurse was asked 
to seal and store this safely when she was done. 
The patient was told that "we were sorry about the 
event" and that there would be a law-enforcement 
intervention as well as some additional counseling, 
which she appreciated. She had safe transport home 
and a place to stay, and she was discharged from the 
ED with conventional instructions and infectious 
disease prophylaxis. 

The ED physician was then called in as a fact wit­
ness for the criminal trial that occurred 2 years later. 
Apparently, there had been some issue with the chain 
of custody of the sexual assault kit. There was a chal­
lenge to the integrity of the kit, and the physician was 
required to validate its preparation as part of the col­
lection process. It seemed there had been an issue 
with subsequent law-enforcement processing, but the 
provider was able to testify successfully regarding his 
actions. 

Medical Approach 
An alleged sexual assault case is often one of the more 
complex and difficult ED evaluations for all involved. 
The medical, psychosocial, forensic, and legal issues 
are all of concern and it is crucially important that a 
standardized process be in place to protect the patient's 
confidentiality in any evidence that is collected. 

Sexual violence is a significant part of the violence 
directed against women, and accounts for 7% of all 
violent crime.1 Typically, it involves a misuse of power 
by the perpetrator. Sexual abuse may involve profes­
sional sexual misconduct, sexual harassment, rape, or 
abuse of minors. 

Analysis of the demographic profile of sexual 
assault patients is helpful in the recognition process. 
Avegno et al. evaluated 1 172 ED patients presenting 
for alleged sexual assault, 692 of whom were women 
with a mean age of 27 years.2 Over half (54%) of 
patients noted drug or alcohol involvement during 
the event, while 53% knew their attacker. Threats of 
force were common (72.4%) ,  physical evidence of 
injury was present in over half ( 5 1 .7%), and multiple 
assailants were unusual ( 18. l %). Multivariate analy­
sis found race, age, threats, and substance use during 
the event were independent risk factors for evident 
trauma on physical exam. The most common profile 
was overwhelmingly female, relatively young, often 
knowing the perpetrator, likely to feel threatened, and 
showing signs of physical trauma. 

Another robust demographic profile was offered 
by Riggs et al., who profiled 1067 patients with a mean 
age of 25 years (range 1 -85), 96% ( 1 036) female and 
4% (41 )  male.3 The assailant was a stranger in only 
39% ( 409/1094) and multiple assailants involved in 
only 20% (208/ 1044) of cases. Force was used in a 
predominant number of cases (80%, 8 1 7/ 1 027), but 
a weapon was only present in 27% (275/10 14). The 
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nature of the sexual assault was vaginal intercourse 
in 83% (85 1 / 1023) female victims, oral assault in 25% 
(271 / 1053), and anal penetration in 1 7% ( 1 78/1058). 
Assessment of general appearance found general body 
trauma was noted in 67% (62 1 /927), genital trauma 
was noted in 53% (388/736), and in 20% ( 147/ 1 712) 
no visible trauma was found. Although sperm was 
only found in 1 3% (93/716) of ED wet mount exami­
nations, evidence of semen was found by the foren­
sic crime laboratory in 48% (296/6 12) of cases. They 
concluded the typical profile involved general body 
trauma, often a known assailant, and DNA evidence 
found by the forensic lab. 

Another interesting analysis performed by 
Feldhaus et al. reported on the lifetime sexual assault 
prevalence in an ED population of 442 women with an 
8 1  % (360) response rate.4 The lifetime prevalence of 
sexual assault was 39% ( 1 39), and 70% (97) were older 
than 15 years at the time of the event. The assailant 
was an acquaintance, friend, or family member in 52% 
(49) of cases, a stranger in 30% (28), and a partner in 
1 8% ( 1 7) .  The notification pattern found that less than 
half ( 46%, 46) reported to the police, 43% ( 42) sought 
medical care and 25% (23) contacted a social ser­
vice agency. Those who were assaulted by a stranger 
were more likely to file a police report (79% vs. 1 8%, 
P < 0.00 1 )  or receive medical care (70% vs. 29%, P < 
0.0 1 ) .  The lifetime prevalence of sexual assault in this 
population was significant, and the victims were less 
likely to report or seek care if the assailant was known 
to them. 

Often the focus of the ED evaluation is on the 
physical stigmata of injury. Sugar et al. reported on a 
group of 819  female sexual assault victims in which 
52% had general body injury, 41 % were without bod­
ily injury, and 20% had genital-anal trauma.5 The 
presence of general trauma was associated with being 
hit or kicked (OR 7.7, 95% CI 5. 1 - 1 1 .7), attempted 
strangulation (OR 4.2, 95% CI 2.5-7.2), stranger 
assault (OR 2.4, 95%, CI 1 .7-3.4), and oral-anal pen­
etration (OR 95% CI 1 .2-2.3). Specific genital-anal 
injury was more frequent in those who were younger 
than 20 or older than 49 years (P < 0.05), virginal 
(OR 2.7, 95% CI 1 .4-5.4), examined within 24 hours 
of the event (OR 1 .7, 95% CI 1 .2-2.4), and after anal 
assault (OR 1 .7, 95% CI, 1 . 1 -2.6). They concluded that 
general bodily injury is more common and related to 
situational factors, while genital-anal injury is more 
related to age, virginal status, or time of examination. 
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The recommended standard of evaluation involves 
the use of a Sexual Assault Nurse Examiner (SANE) 
program providing specially trained forensic nurses, 
providing first-response crisis care to rape survivors.6 
First, this program promotes the psychological recov­
ery of survivors. Second, it provides consistent and 
comprehensive post-assault medical care including 
emergency contraception and STD prophylaxis. Third, 
complete and accurate collection and documentation 
of the forensic evidence of the crime. Fourth, improv­
ing the prosecution of sexual assault cases by pro­
viding better forensic analysis and expert testimony. 
Fifth, effecting community change by bringing mul­
tiple service providers together to provide a compre­
hensive care system for sexual violence (Table 92. 1 ) .  

Most sexual assaults reported to law enforcement 
were never referred to prosecutors, or were not charged 
by the prosecutor's office (80-89%).7 There was not a 
significant site-dependent change in prosecution rates 
after implementation of a SANE program, although 
positive trends were noted in aggregated data. 

A more comprehensive analysis was performed by 
Ciancone et al., in which 66% (61 )  of 92 SANE pro­
grams responded, with 55% (32) of 58 operating for 
less than 5 years.8 The initial exam was performed in 
the ED in 52% (30) of programs after written consent 
(97%, 57), typically headed by registered nurses with a 
median of 80 hours of education required. The inter­
ventions offered included pregnancy testing in 97% 
(56), pregnancy prophylaxis in 97% (57), and sexually 
transmitted disease (STD) prophylaxis in 90% (53). 
The median time for evaluation and evidence collec­
tion was 3 hours (range 1-8 hours). Evidence collec­
tion utilized the Wood's lamp in 86% (5 1 ) ,  photographs 
in 78% (46), and colposcopic exam in 7 1%  (42) of 
cases. Interestingly, few programs had prosecutorial 
results available to the staff. However, Rambow et al. 
performed a separate study of 1 82 female ED patients 

Table 92.1 Sexual assault nurse examiner (SANE) 
program: benefits 

1 .  Psychological recovery of survivors 

2. Comprehensive post-assault care 

3. Forensic evidence collection 

4. Expert testimony 

5. Community focus 

Reference: Campbell et a l .6 
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evaluating legal implications.9 1hey noted a 9% rate of 
genital trauma, but only 29% complaining of pain or 
bleeding. They identified only 29% (53/1 82) of cases 
that had the potential for successful prosecution with 
both victim willing to testify and the assailant identi­
fied. From this group, one-third (34%) were success­
fully prosecuted, or only 9.9% for the overall group. 

The prosecution of sexual assault cases often cor­
relates with the forensic evidence identified. Gray­
Eurom et al. reported on forensic exams on 801 sexual 
assault victims, predominantly female (97%) . 10 1he 
suspect was identified in less than half of cases (44%, 
355), and arrests made in one-third (34%, 271) .  In 
3 1  % of cases there was not enough evidence to arrest 
after detention. Where the suspect was arrested (56%, 
1 53),  the majority were found guilty (58%, 89), 18% 
were still pending or sealed, and 1 .3% (2) were sub­
sequently found not guilty. There was evidence of 
trauma in 57% (202) of exan1inations and evidence of 
sperm found in 3 1  % ( 1 10) of cases. Logistic regression 
found that a patient younger than 18 years, presence 
of trauma, and use of a weapon correlated with suc­
cessful prosecution. 

Lastly, McGregor et al. attempted to correlate the 
forensic evidence with successful sexual assault prose­
cution. 1 1  They reported on 462 cases, in which charges 
were filed in 32.7% ( 1 5 1 )  and a conviction obtained 
in 1 1 .0% (5 1 )  of cases. Genital injury was noted in 
41 .8% ( 193) and sperm-semen positive forensic 
results obtained in 38.2% ( 1 00) of 262 samples tested. 
A gradient was noted relating injury severity score 
and subsequent charges filed. 1hey ranged from mild 
injury (OR 2.85, 95% CI 1 .09-7.45), through mod­
erate injury (OR 4.00, 95% CI 1 .63-9.84), to severe 
injury (OR 1 2.29, 95% CI 3 .04-49.65). As well, the 
injury severity score defined as severe was the only 
variable correlated with actual conviction (OR 6.5 1 ,  
95% CI 1 .3 1 -32.32). Documentation of  the sexual 
assault service examiner evidence logged in the police 
filing also correlated with charges being filed (OR 
3 .45, 95% CI 1 .82-6.56) (Table 92.2). They concluded 
that both extent of injury and the presence of forensic 
evidence are correlated with both filing of charges and 
conviction. 

The ED is the cornerstone of care for the sexual 
assault victim, with successful prosecution contin­
gent on proper evidence collection. In July 2000, tl1e 
New York State Health Commission and Department 
of Criminal Justice imposed a substantial fine on 
Coney Island Hospital, and required tl1em to hire a 

Sexual Assault 

Table 92.2 Sexual assault correlates with legal proceedings 

Issue 

Charges filed 

Injury 

1 .  Mild 

2. Moderate 

3. Severe 

4. Forensic evidence documentation 

Conviction 

5. Severe injury 

Reference: McGregor et a l . 1 1  

Correlation 

OR, 95% CI 

2.85, 1 .09-7.45 

4.00, 1 .63-9.84 

1 2.29, 3.04-49.65 

3.45, 1 .82-6.56 

6.5 1 ,  1 .3 1 -32.32 

consultant to improve their practice. 1 2  They cited 
many deficiencies including a victim waiting over 3 
hours for consultation, an inadequate sexual assault 
kit, improper or no collection of critical evidence, 
inappropriate doses of emergency contraception, lack 
of proper credentialing of the ED resident staff, and 
an inadequate follow-up plan for victims. TI1e hos­
pital was required to submit a plan of correction as it 
was held in violation of the New York Public Health 
Law: Article 28 Hospitals. 13  

Legal Analysis 
In State of North Carolina v. O'Hanlan, the defendant 
was charged with multiple crimes including sexual 
assault.14 The jury found the defendant guilty of all 
charges. The defendant alleged 46 different areas of 
appeal, including an error allowing testimony of the 
medical providers who performed the sexual assault 
evaluation. The rule governing expert witnesses 
states tlrnt: 

If scientific, technical or other specialized knowledge 
will assist the trier of fact to understand the evidence 
or to determine a fact in issue, a witness qualified as 
an expert by knowledge, skill, experience, training, 
or education, may testify thereto in the form of an 
opinion. 1 ;  

The Court of Appeals of North Carolina held that the 
treating physician at the hospital is permitted to give 
the background reasons and basis for diagnosis and 
overruled tl1e defendant's assignment of error as there 
was no evidence of prejudice. 

In State of Nebraska v. Vaught, the defendant was 
convicted in district court of child sexual assault.16 
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The defendant objected that ED physician who treated 
and diagnosed the victim had testified that the victim 
had identified the defendant as the perpetrator of the 
assault. The district court ruling was upheld by the 
Nebraska Court of Appeals. The Supreme Court of 
Nebraska heard the defendant's appeal, again attempt­
ing to exclude the ED physician testimony under a 
hearsay rule. The ED physician testified that she exam­
ined the child, who was mature enough to understand 
the process and identified the perpetrator as part of 
the routine medical evaluation process. Statements 
are not excluded under the hearsay rule even though 
the declarant is available as a witness when they are 
made for the purposes of medical diagnosis or treat­
ment and describing medical history, past or present 
symptoms, pain, sensations, or the inception or gen­
eral character of the cause or external source insofar 
as reasonably pertinent to diagnosis or treatment.17 
The court denied the defendant appeal and upheld the 
initial conviction. 

In Ohio v. Stahl, the defendant appealed the 
Court of Appeals, Ninth District decision that held 
that statements to a nurse practitioner during a 
medical examination at a specialty sexual assault 
unit identifying the accused were non-testimonial 
and admissible.18 The Supreme Court of Ohio held 
that processes and procedures that are part of a 
routine medical evaluation are non-testimonial, 
referencing the Sixth Amendment Due Process 
Confrontation clause and admissible. 19 They held 
that the nurse practitioner's statement was not a tes­
timonial statement meaning: ( 1 )  a statement made 
under circumstances that would lead an objective 
witness to reasonably expect that a statement would 
be used at a later trial and (2) a statement directed 
toward prosecutorial agents who would use it with 
an eye toward trial. 

Conclusion 
Ideally, a system should use a SANE program, or at 
least a nurse with suitable training in evidence col­
lection and supportive interventions for the patient. 
Physicians are required to be meticulous in their evi­
dence collection, including figures, photographs, dia­
grams, and any other corroborating evidence in their 
assessment, to allow the best chance of success for 
subsequent law-enforcement intervention. 
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Social Media 

Case 
The trauma pager went off again and a patient came in 
to the emergency department (ED) with a penetrating 
wound. Everyone around cringed as they saw a sub­
stantial wooden stake impaled in the patient's thigh. 
He had been transported with the impaled object in 
place: it was about 3 feet long and the thickness of a 
baseball bat, piercing the vascular region of the medial 
thigh. Although he had been given appropriate anal­
gesics he was in obvious pain. 

Someone in the ED commented, "Boy, that is 
unbelievable;' and some staff even felt a little nauseous 
when they looked at it. The patient's distal vascular 
system was intact and a quick CT scan was ordered 
to define the anatomy and the nature of the injury. As 
the patient was leaving the ED a few of the residents 
quickly snapped photos on their phones and were 
comparing notes. The patient went to the operating 
room, had the object successfully removed, and went 
on to recover in the hospital. 

The next day a concern was raised because in this 
small community a family member had expressed 
concerns that photos of their relative taken during 
this event appeared on a social media site. The pic­
tures looked to have been taken in the ED, and an 
inquiry found that was indeed the case. The photos 
and stories on social media were quickly taken down 
and additional resident education about appropriate 
use of social media was instituted. 

Medical Approach 
The advent of electronic information sharing has 
allowed exponential improvements in the health-care 
delivery process. However, the explosion of social 
media, social networking, and dozens of public sites 
where photos and text can be shared, warrants the 
utmost caution in the health-care arena today. 
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How patients search for online information has 
been reviewed by Morahan-Martin. 1  Worldwide, 
approximately 4.5% of all web searches are for health­
related information, but the quality of information 
retrieved is questionable. The issues appeared to be 
related to the use of short search terms, often mis­
spelled, and seldom going beyond the first page of 
search results. The public is interested in reliable infor­
mation and will avoid overly commercialized sites, 
but they do not search for other indicators of cred­
ibility. A partnership between patient and provider to 
facilitate the educational process is most helpful. 

The issue of unsecured email between patients and 
physicians has been settled. Recupero described the 
experience of psychiatrists and their patients.2 They 
specifically examined the scenario of some physicians 
responding to unsolicited emails, to suggest diagno­
sis or offer advice. The existence of communication 
may be enough to establish a patient-physician rela­
tionship. There are difficult ethics-related decisions 
regarding unsolicited email for the public, current 
patients, and third parties, such as family members. 

The scenario above envisages health-care provid­
ers taking pictures in the hospital setting. Bhangoo 
et al. solicited 150 EDs in the United Kingdom for 
clinical photography protocols with a 78% ( 1 1 7) 
response rate.3 The majority ( 45.2%, 53) take clinical 
photographs with no existent policy, 1 8% (2 1 )  have a 
written policy, 5 .9% (7) take assault or domestic vio­
lence images, where only slightly over half (4) docu­
ment consent. All photographs are taken for clinical 
or teaching purposes, and 27.3% (32) without a policy 
attach the photograph to the clinical record. 

The issues of consent, archiving, and confidential­
ity are especially important with the advent of digital 
image handling and manipulation. The concepts of 
electronic information sharing are constantly evolv­
ing. The term "social media" refers to web-based tools 



Table 93.1 Social media outlets 

Type Sites 

1 .  Social networking MySpace 

Facebook 

Twitter 

Google Plus 

Snapchat 

2.  Professional networking Linkedln 

Doximity 

3. Media sharing You Tube 

l nstagram 

Flickr 

4. Content production 

Biogs Tumblr 

Blogg er 

Microblogs Twitter 

5. Knowledge aggregation Wikipedia 

6. Virtual real ity/gaming Second Life 

Reference: Ventola.' 

that allow communication, collaboration, informa­
tion, and content sharing between individuals and 
groups in real time.4 Although the term social net­
working may be used synonymously, it implies a more 
active process of interacting with others, rather than 
simple information or content sharing. Social media 
sites are growing exponentially and include social net­
working, media sharing, content production, web log 
or blogs, microblogs, wikis, gaming, and virtual real­
ity sites (Table 93 . 1 ) .  

The impact of  social networking sites on patient 
care in the ED is ever increasing. For example, the 
use of Facebook is ubiquitous among both patients 
and health-care providers, and concerns have been 
expressed. The use of Facebook in the ED setting can 
have beneficial effects on the patient encounter as well 
assisting in diagnosis or intervention. Bennett et al. 
describe a juvenile patient who presented to the ED 
with a concern for suicidal ideation.5 The case was 
assisted by her parents, who showed the staffFacebook 
posts referring to her intent, facilitating a diagnosis 
and subsequent care plan. 

The use of social media can benefit patients, 
enhance professional networks, and advance under­
standing of public health issues. George et al. postu­
lated the dangers of social media could be mitigated 

Social Media 

by changing the functionality of privacy settings.6 
Sites such as Google+ and Facebook have added pri­
vacy and modified their grouping methodology so 
that there are definite boundaries between friends and 
work colleagues. 

The American Medical Association has published 
guidelines on the maintenance of the physician's online 
presence,7 and these recommendations have been 
expanded upon (Table 93.2) .  First, physicians should 
be aware of patient privacy and confidentiality stand­
ards, maintain them online, and refrain from posting 
identifiable patient information online. Second, phy­
sicians using social networking must use appropriate 
privacy settings to safeguard personal information and 
content. Third, it is crucial to recognize the privacy set­
tings are not absolute, and assume anything posted on 
the internet as permanent. Fourth, physicians should 
routinely monitor their own internet presence to 
ensure its professional nature and accuracy; and that 
content about the physician posted by others is accu­
rate. Fifth, any patient-physician interaction over the 
internet needs to respect the appropriate professional 
ethical boundaries and guidelines. Sixth, physicians 
should consider separating personal and professional 
content online to maintain appropriate professional 
boundaries. Seventh, physicians have a responsibility 
to discuss inappropriate content posted by colleagues 
so they can self-correct. Eighth, if the behavior is sig­
nificantly violative of professional norms and there 
is no individual correction, it should be referred to 
appropriate authorities. Ninth, health-care workers 

Table 93.2 Professionalism in the use of social media 

1 .  Be aware of on l ine patient privacy and confidentiality 
standards 

2. Use appropriate privacy settings for on line contents 

3. Recognize that privacy settings are not absolute 

4. Monitor your personal web presence for accuracy 

5. Patient-physician interaction online has same boundaries 

6. Separate personal and professional onl ine content 

7. Discuss inappropriate online content with colleagues 

8. Refer significant or refractory violations 

9. Online content can affect reputation 

1 0. May have impact on later career of medical trainees 

1 1 . Online content may undermine public trust 

Reference: AMA Opinion 9.1 24 (adapted).' 
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should recognize that online actions and negative 
content posted may negatively affect their reputations 
among patients and colleagues. Tenth, these content 
choices may have later career impact for medical stu­
dents and physicians in training. Eleventh, inappro­
priate online content may undermine the public trust 
in the profession as a whole. 

The issue distills down to the appearance of pro­
tected health information (PHI) on social network­
ing sites. Thompson et al. performed a cross-sectional 
analysis of all 2053 medical students and resident 
study participants at a single university program 
who had a Facebook profile.8 Almost half (49.8%, 
1023) had online profiles, and 1 .2% ( 1 2) of profiles 
had photos of patient care posted. However, no iden­
tifiable patient likeness or information in text form 
was posted. These events were more common with 
medical students than residents, increased over time, 
and were clustered around medical mission trips. The 
photos typically included trainees interacting with 
identifiable patients, performing medical examina­
tions and procedures. The obvious conclusion is edu­
cation, orientation, and supervision. 

The goal is the implementation of a social media 
strategy compliant with the Health Insurance 
Portability and Accountability Act (HIPAA), as offered 
by Hinmon.9 First, one must understand the statute 
itself, allowing information sharing only within the 
health-care team and select identified groups. Second, 
limit the facility's liability by establishing clear poli­
cies and procedures. Third, train and educate the staff 
in proper policies and procedures. Fourth, avoid the 
temptation to practice medicine online without the 
appropriate authorizations and protocol. Fifth, regu­
larly monitor your social media platforms (some 
would suggest daily) for irregularities. Sixth, prepare 
a rapid action team to intervene if a problem is found 
(Table 93 .3) .  

Table 93.3 HI  PAA-compliant social media strategy 

1 .  U nderstand H IPAA statute 

2. Establish clear policies and procedures 

3. Train and educate staff 

4. Avoid practicing medicine on\ine 

5 .  Regularly monitor your social media platforms 

6. Rapid intervention if problem found 

Reference: H inmon.9 
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Another crucial question is who is responsible 
for social media comments. The Communications 
Decency Act of 1 996, Section 230 states that, "No 
provider or user of an interactive computer service 
shall be treated as the publisher or speaker of any 
information provided by another information content 
provider:'10 This statute resulted in the protection of 
internet service providers and any other online ser­
vices that publish third-party content. The next step in 
the analysis questions the facility's liability for posted 
content or comments. The facility is liable if there is 
disclosure of PHI, or inappropriate or unprofessional 
employee or affiliate comments. It is less likely to be 
liable for public forum postings that are dealt with 
professionally when encountered. 

Legal Analysis 
In In The Matter of Thran, the State of Rhode Island 
Department of Health and Board of Medical Licensure 
evaluated the case of an emergency physician who 
used Facebook in such a manner as to allegedly vio­
late patient confidentiality. 1 1  The respondent did not 
use patient names and had no intention to reveal any 
confidential patient information. A patient was identi­
fied by an unauthorized third party, and the respond­
ent deleted the account immediately. The respondent 
was the subject of a consent order held in violation of 
Rhode Island General Law 5-37-5 ( 19) revealing per­
sonally identifiable information of third parties.12 

In Puetz v. Spectrum Health Hospitals, an ED 
physician was allegedly terminated for an ostensible 
HIPPA violation after a social media conversation.13 
The physician had a long-term facility relationship 
with administrative responsibilities, and other facility 
contributions that she felt were at issue. The physician 
did not post the photo, but allegedly added a ques­
tion, which included potentially identifying initials, 
to the discussion stream. The court issued an order 
to show cause to the parties on issues related to intel­
lectual property ownership, alleging a case of actual 
controversy. The district court concluded it lacked 
subject-matter jurisdiction over the plaintiff request 
for declaratory judgment and dismissed. 

In Yath v. Fairview Clinics, a clinic employee saw 
an acquaintance there, allegedly read their medical 
file, and disclosed information to others. Someone 
forged a MySpace profile disclosing protected infor­
mation to 60-80 "friends:'14 The district court granted 
summary judgment to the defendants on most claims. 

I 



The Court of Appeals of Minnesota upheld the dis­
trict court judgments that: ( 1 )  declined to impose 
sanctions for spoliation, as there was no proof the 
destroyed computer files contained the internet post­
ings; (2) held that the invasion of privacy claim failed 
because there was no "publicity"; (3) dismissed the 
negligent infliction of emotional distress claim for 
failing to meet the invasion threshold; ( 4) held that the 
clinic could not be held liable for unauthorized acts of 
employees; (5) held that "breach of a confidential rela­
tionship" is not a recognized cause of action. However, 
they reversed and remanded the decision to the dis­
trict court, holding that HIPAA does not preempt 
Minnesota Statute 144.335, allowing a private cause of 
action for releasing health records.15 

Conclusion 
All staff should be educated about the impropriety of 
PHI appearing in a public venue even though the indi­
viduals are not clearly identified. In a small town or 
rural environment there is often little or no confiden­
tiality with regard to health-care issues. Even in larger 
urban areas, photos or information posted online may 
assume a new importance because they are so widely 
circulated. Staff should be reminded that in no cir­
cumstances should any photos be taken without the 
patient's permission, and certainly not for circulation 
or posting to a social media website. 
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Staff Privileges 

Case 
He was an excellent physician - proficient, kind, and 
caring. He had cared for a large patient population 
that had been with this practice for years. He was a 
member of a number of hospital committees and was 
known as a strong contributor to the overall hospital 
mission. Within the last few months a new adminis­
trative team had started at the hospital, and the phy­
sician had made a number of statements concerning 
the hospital's new course and direction. Some of the 
new initiatives and plans were helpful and seemed to 
benefit the local population, and some were harder for 
the physicians to understand. This particular physi­
cian, who was a member of the hospital quality com­
mittee and medical executive board office, spoke out 
in opposition to the changes. His rationale was well 
founded and backed by evidence that the business 
decisions made regarding the hospital practice sug­
gested another course. Finally, after years of argu­
ment back and forth, the physician's staff privileges 
were revoked, ostensibly for quality issues. Some cases 
were reviewed but there was no clear evidence of prac­
tice variation and he filed suit to regain his hospital 
privileges. Even though factors favored restoration of 
those privileges, they were not restored. The physician 
changed his practice location and went on to be suc­
cessful there as well. 

Medical Approach 
It is important to realize staff privileges are indeed 
privileges, not rights, even when the evidence clearly 
supports ongoing privileges. The judiciary has given 
wide scope to hospitals and facilities to make their 
own decisions regarding staff privileging and they 
feel they are on the side of the hospital in individual 
disputes. Physicians should recognize they truly have 
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no right to their staff privileges although there are 
other remedies that may apply such as discrimina­
tion, inappropriate termination, bias, and other legal 
theories. 

The crucial question is the effect of medical or sur­
gical skill, as judged by peers, on complication rates or 
patient outcome. Birkmeyer et al. evaluated the skill 
set of20 bariatric surgeons, with a video-recorded pro­
cedure then reviewed by 10 peer-reviewed surgeons.1 
The mean technical skill rating was 2.6-4.8 across 10  
surgeons rated 1 (low) to  5 (high). The highest compli­
cation rate ( 14.5 vs. 5.2%, P < 0.00 1 )  and higher mor­
tality (0.26 vs. 0.05%, P = 0.01 )  was associated with 
the bottom quartile of surgical skill. In addition, the 
lowest skill quartile was associated with longer opera­
tions ( 137  vs. 98 minutes, P < 0.00 1 ), higher rates of 
reoperation (3.4 vs. 1 .6%, P = 0.01 ),  and readmission 
rates (6.3 vs. 2.7%, P < 0.001 ) .  They concluded that 
peer review was an effective strategy in defining surgi­
cal proficiency (Table 94. 1 ) .  

A factor often cited i n  areas of controversy is 
the presence of workplace discrimination. Tolbert 
Coombs and King mailed questionnaires to 1 930 
practicing physicians evaluating exposure to discrimi­
nation with a 24% (445) response rate.2 They identified 
four types of alleged discrimination affecting career 
advancement, punitive behaviors, practice barriers, 
and hiring barriers. The majority of the respondents 
(63%) felt they had experienced some type of dis­
crimination. Demographic analysis found that 46% of 
respondents were women, 42% were from a racial or 
ethnic minority, and 40% were international medical 
school graduates. The majority (60%) felt discrimina­
tion against international graduates was significant 
and 27% thought there was bias against women as 
well. However, the low response rate to the question­
naire is acknowledged. 
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Table 94. 1 Peer review analysis of surgical ski l l :  lowest to 
highest quartile 

Outcome I ncidence 

%, P < 0.001 

1 .  Complication rates 1 4.5 vs. 5.2 

2. Mortality 0.26 vs. 0.05 

3. Operation length 1 37 vs. 98 

4. Reoperation 3.4 vs. 1 .6 

5.  Readmission 6.3 VS. 2.7 

Reference: Birkmeyer et a l . '  

Legal Analysis 
In Alexander v. Rush North Shore, a staff anesthesiolo­
gist was on call for the emergency department (ED) 
when an airway emergency occurred3• The anesthesi­
ologist was allegedly contacted for assistance, did not 
present, and general surgery presented to perform a 
tracheostomy and stabilize the patient. A complaint 
was filed, and an inquiry was held. The plaintiff and 
other witnesses alleged various reasons why the on­
call physician did not appear, including: ( 1) the ED 
physician did not ask; (2) the facility did not possess 
the appropriate equipment; (3) he questioned whether 
it was necessary for him to come in; (4) the fact that 
the fiberoptic procedure failed mandated a tracheos­
tomy. The hospital convened various quality review 
panels, and informed the physician that his staff privi­
leges were revoked. The plaintiff filed suit, alleging 
the revocation of staff privileges constituted unlawful 
discrimination in violation of the Civil Rights Act of 
1964.4 The defendant moved for summary judgment 
under the theories that: ( 1) the plaintiff was an inde­
pendent contractor not an employee and precluded 
from filing a Title VII claim, and (2) tl1e plaintiff could 
offer no evidence to support the discharge based on 
tl1e pretext claim. The United States Court of Appeals 
(USCA), Seventh Circuit affirmed the trial court 
ruling for the defendants, holding there was ample 
opportunity for both parties to discuss the independ­
ent contractor-employment status before tl1e sum­
mary judgment stage. They did offer guidance on the 
determination, citing Ost v. West Suburban Travelers 
Limousine, Inc, offering a five-factor test for employee 
status.5 First, the extent of control and supervision 
including directions on scheduling and work perfor­
mance. Second, the type of occupation and the nature 
of skill required, including whether skills are obtained 
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in the workplace. Third, who bears the responsibility 
for tl1e costs of operation including equipment, sup­
plies, fees, licenses, workplace, and maintenance of 
operations. Fourtl1, the method and form of payments 
and benefits. Fifth, the length of job commitment and 
performance expectations. They concluded that: 

If an employer has the right to control and direct 
the work of an individual, not only as to the result 
achieved, but also as to the details by which that result 
is achieved, an employer/employee relationship is 
likely to exist. Ost, 88 F.3d at 439 (quoting Spirides 
v. Reinhardt).5•6 

In Menkowitz v. Pottstown Memorial Medical 
Center, tl1e physician, a specialist surgeon, was diag­
nosed with attention deficit disorder but produced 
a written evaluation by a clinical psychologist dem­
onstrating fitness in patient and staff interactions.7 
The physician was accused of various infractions of 
hospital policy, which he described as "a pattern of 
harassment and intimidation:' His staff privileges 
were initially suspended, allegedly without a hear­
ing, then for 6 months after committee discussion. 
Finally, a National Practitioner Data Bank (NPDB) 
Adverse Information Report was filed. The appellant 
filed claims under tl1e Americans with Disabilities Act 
(ADA) and Section 504 of the Rehabilitation Act of 
1973 (largely eclipsed by the former) .8•9 The district 
court held that the appellant failed to show that tl1e 
hospital had suspended his staff privileges "solely for 
reasons of disability" and the claim was dismissed. The 
appellant raises an issue of first impression, whether 
Title III of the ADA prohibits disability discrimina­
tion against a medical doctor with "staff privileges" at 
a hospital.8 The district court held that normal usage 
applies to "public accommodation" and for a hospital 
it would apply to patients or visitors, not the employ­
ees working there. The USCA, Third Circuit reversed 
the district court order on the federal claims and 
vacated the order, declining to exercise supplemental 
jurisdiction over the appellant's state-law claims. They 
held that the appellant set fortl1 sufficient factual cir­
cumstances to permit an inference to be drawn that 
the medical staff privileges were suspended by reason 
of handicap. This extends the public space protection 
of Title III to physicians as well. They clarified that 
Section 504 of the Rehabilitation Act requires the 
appellant to provide factual evidence tlrnt the disabil­
ity was the sole reason for action. 

In Freilich v. Upper Chesapeake Health, a phy­
sician's staff privileges were terminated after an 
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Table 94.2 Minimum standards for credentialing 

1. Analyzing filed claims 

2. Define utilization, quality, and risk 

3. Review of clinical ski l l s  

4. Follow hospital bylaws, policies, and procedures 

5. Continuing education requirements 

6. Mental health and physical status 

Reference: Maryland Health Code § 1 9-31 9.13 

extensive review of a reappointment application.10 
The physician stated she advocated for patient rights 
and quality of care and opposed hospital outsourc­
ing of oversight functions. Claims were filed under 
ADA, the Rehabilitation Act, and 42 U.S.C. § 1983.8,9•11 

However, the focus was on a constitutional challenge 
to the statutes that grant qualified immunity to peer 
review participants, citing the federal Health Care 
Quality Improvement Act (HCQIA).12 The challenge 
also included the Maryland statutes and regulations 
covering physician credentialing.13•14 The HCQIA lim­
its liability for damages for those who participate in 
the peer review process, which is accompanied by the 
appropriate due-process safeguards. The professional 
review action must be taken ( 1 )  "in the reasonable 
belief that the action was in the furtherance of qual­
ity health care;' (2) "after a reasonable effort to obtain 
the facts of the matter;' (3) "after adequate notice and 
hearing procedures are afforded;' and (4) "in the rea­
sonable belief that the action was warranted by the 
facts known after such reasonable effort to obtain 
facts:'15 The Maryland Code requires the Secretary 
of Health and Mental Hygiene to establish minimum 
standards for formal credentialing that must take 
place every 2 years. 13  They must review the physi­
cian's pattern of performance by: ( 1 )  analysis of filed 
claims; (2) data defining utilization, quality, and risk; 
(3) review of clinical skills; (4) adherence to hospital 
bylaws, policies and procedures; (5) compliance with 
continuing education requirements; and (6) men­
tal health and physical status (Table 94.2). The Code 
of Maryland Regulations (COMAR) require each 
Maryland hospital to establish a process for physician 
reappointment.13 The hospitals must "collect, verify, 
review and document" the physician's pattern of per­
formance, including: ( 1 )  claims filed against the physi­
cian; (2) utilization, quality, and risk data; (3) review 
of clinical skills; (4) adherence to hospital bylaws, pol­
icies, and procedures; (5) compliance with continuing 
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Table 94.3 Process for physician reappointment: "col lect, verify, 
review, and document" 

1 .  Claims filed against physician 

2. Utilization, qual ity a nd risk data 

3. Review of clinical skil ls 

4. Adherence to hospital bylaws, policies and procedures 

5. Continuing medical education requirements 

6. Mental and physical health status 

7. Attitude, cooperation, work with others 

Reference: COMAR § 1 0.07.01 .24 (E).'4 

medical education; ( 6) assessment of current mental 
and physical health status; (7) attitudes, cooperation, 
and the ability to work with others (Table 94.3). These 
processes are essentially identical and largely objective 
with the exception of the "attitude and cooperation" 
requirement, which is subjective and challenged most 
often in cases of controversy. 

The district court dismissed the federal claims 
with prejudice, and the state-law claims without 
prejudice. The judgment was affirmed by the USCA, 
Fourth Circuit. They held that the federal court was 
not to supervise what amounts to a physician-hospital 
dispute or the expenditure of resources. They held 
that the hospital medical staff reappointment codes, 
statutes, and guidelines are indeed constitutional on 
their face. 

In Poliner v. Texas Health System, a jury awarded 
an interventional cardiologist a $366 million settle­
ment over a 29-day suspension while a peer review 
investigation proceeded concerning alleged patient 
care issues.16 The hospital department-based peer 
review ultimately led to a 5-month suspension. The 
plaintiff sued the hospital and its peer review commit­
tee, alleging various federal and state law violations. 
The medical issue was related to an allegedly missed 
coronary occlusion during an interventional proce­
dure, difficulty in reaching the provider afterwards, 
and the care of four other patients subsequently 
referred to the committee. The district court held that 
the suspension enjoyed immunity from monetary 
damages under the HCQIA, and granted partial sum­
mary judgment. However, they considered that the 
question of temporary restriction of privileges during 
the investigation was a matter for the jury. The jury 
found for the physician on the defamation claim with 
a $90 million award for mental anguish and injury 
to career, and $ 1 10 million in punitive damages. The 



USCA, Fifth Circuit reversed the district court and 
rendered judgment for the defendants. The plaintiff 
failed to rebut the statutory presumption that the 
peer review actions were in compliance with accepted 
standards, and HCQIA offered immunity to peer 
review members. 

However, in Adkins v. P. Christie, the question of 
validity of evidentiary "medical peer-review privi­
lege" is called into question. 17 This privilege attempts 
to protect from discovery and disclosure physician 
records containing performance reviews from their 
peers in connection with their hospital-based prac­
tice. The physician felt he was under extraordinary 
scrutiny as a new staff physician, with the reviews 
increased in number and depth, allegedly due to dis­
criminatory motives. The facility alleged difficulty 
with call, medical records completion, failure to fol­
low admission protocol, and a patient care issue. The 
district court granted the defendant's summary judg­
ment motion for failure to state a claim. The plaintiff 
appealed, requesting peer review records on all phy­
sicians who underwent the peer review process for a 
7-year period. The defendants filed a protective order 
motion. The court ordered a limited disclosure of the 
unidentified reasons to generate peer review, and only 
for physicians in similar circumstances. The USCA, 
Eleventh Circuit joined the Fourth and Seventh 
Circuits in declining to recognize the privilege for the 
documents proper relating to medical peer review in 
federal discrimination cases. They held that the dis­
trict court improperly limited the scope of discovery, 
prematurely granting a summary judgment motion 
for the defendant, reversed and remanded. They con­
cluded that "the social goal of eliminating employ­
ment discrimination" overrides the policy concern 
over peer review privileging. 

Conclusion 
The controversy over staff privileges often comes 
down to the following points: ( 1 )  staff privileges are 
not a protected right; (2) the facility has wide scope in 

Staff Privileges 

decision-making; (3) some semblance of due process 
is required; ( 4) the official peer review process offers 
immunity to the participants but some aspects of the 
actual work product may be scrutinized. 
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Subpoena 

Case 
The medical staff office received a certified envelope 
addressed to the emergency department (ED) physi­
cian. The secretary said she thought it looked legal 
and asked if they should forward it to the legal office. 
It turned out to be a subpoena, requiring the physi­
cian to testify in a medical care matter. The physician 
requested that it be sent to the legal department, but 
she wanted a copy. Later that day during her shift in 
the ED she received a call from an attorney who intro­
duced himself as the counsel requested to address the 
subpoena regarding some medical care that had been 
provided. The physician told him she was in the mid­
dle of her shift and couldn't talk to him; the request­
ing group would have to work through the hospital 
legal counsel. He replied that the physician was not 
the subject of a lawsuit. His client had been treated in 
the ED and was now involved in a workers' compen­
sation matter. The attorney needed some information 
about his health condition. The physician agreed to 
speak to him for a few minutes. The attorney asked 
her some questions about the patient's care and his 
health condition. What diagnostic evaluation was 
performed? How did they think he was doing? When 
did they think he would be able to return to work? 
The physician said she was not in charge of defining 
long-term disability, but thought the patient would 
be recovered in a couple weeks after the on-the-job 
accident. 

Later that day, the hospital attorney contacted the 
physician, and she described her interaction with the 
outside attorney. The hospital attorney expressed con­
cern that this may have been something more than 
a worker's compensation matter. Often that sort of 
approach is a ruse to get information about the med­
ical care provided. Sure enough, within a month, the 
hospital received a pleading alleging medical malprac­
tice during the ED visit. 
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Medical Approach 
It is important to recognize that every subpoena is a 
formal legal document that should be passed on to the 
hospital legal counsel. Anyone receiving a subpoena 
can be compelled to appear in court, so the document 
requires due diligence and cannot be ignored. It is also 
important to be aware that the reason for the request 
stated in the subpoena can sometimes be masked by a 
request to appear as a fact witness on another matter, 
whereas in fact the real target is information regarding 
an alleged medical malpractice event. 

The confidentiality of patient-related information 
is the cornerstone of the patient-physician relation­
ship;1 the patient feels their confidential information 
should never be released without their consent. The 
interface between legal process and compelled pro­
duction of evidence often rests with the subpoena 
process. A covered health-care provider or health 
plan may disclose protected health information (PHI) 
required by a judicial court order, or administrative 
tribunal, but may only disclose the information spe­
cifically described in that order.2•3 However, if the 
subpoena is issued not by the judge, but by someone 
else such as a court clerk or attorney, the information 
can only be released if proper notification is made 
under the Privacy Rules. The Privacy Rules require 
that before the covered entity may respond to the sub­
poena, there must be evidence that reasonable efforts 
were made: ( 1 )  to notify the person who is the subject 
of the information about the request, so the individual 
had a chance to object and; (2) to seek a qualified pro­
tective order for the information from the court.2•3 

The Health Insurance Portability and 
Accountability Act (HIPAA) supersedes most 
aspects of state disclosure regulations as described by 
Thornton (Table 95. 1 ) .4•5 

First, there are changes in the notice provision 
required so the subpoena now becomes a two-step 
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Table 95.1 Compelled production of evidence 

1 .  Two-step notification and response 

2. Discovery liberal admission process 

3. "Minimum necessary" disclosure 

4. "Qualified protective order' single-use release 

Reference: Thorton.5 

process. In California, for example, there is a 10-day 
notice of requirement and the provider has 15  days 
to respond.6 However, HIPPA requires "satisfactory 
assurance" that the provider ( 1 )  be given written doc­
umentation from the party seeking release that it has 
attempted to notify the patient and (2) be provided 
with a written statement that either the patient did 
not object in a timely fashion, or the objection was 
involved in the favor of disclosure. 

Second, the scope of discovery is typically 
wide - solicitation of medical records from the last 
5-10 years, if relevant, and introduced into evidence 
by the patient as part of the controversy. California 
law states the criteria as "admissible in evidence or 
appears reasonably calculated to lead to the discovery 
of admissible evidence:'6 

Third, HIPAA imposes a "minimum necessary" 
requirement designed to limit the amount of medi­
cal information that may be disclosed in the litigation 
process. This has resulted in an extraordinary work­
load involving record review to identify the appropri­
ate information to provide. 

Fourth, the patient may consent to a "qualified 
protective order" that allows the information only to 
be used expressly for litigation. All information must 
be returned to the provider or destroyed when the 
case is complete. 

Most importantly, providers should only comply 
with subpoenas that are HIPPA compliant, to avoid 
liability for disclosure. It is essential for physicians at 
least to be familiar with this aspect of the legal process. 

There are different types of subpoenas. The term 
means literally "under penalty" and compels a person 
to appear and give testimony for either a deposition or 
a court proceeding (Table 95.2) .7 A subpoena is issued 
by a clerk of court, under the court's authority, without 
showing cause and subject to sanctions. A subpoena 
duces tecum compels you to "bring things with you;' 
typically documents. It is not a court order, but is sup­
ported by court authority to mandate response. The 

Subpoena 

Table 95.2 Forms of legal process 

1. Subpoena 

2.  Subpoena duces tecum 

3. District attorney subpoena 

4. Federal subpoena 

5. Search warrant 

6. Court order 

7. Administrative subpoena or warrant 

Reference: Iowa Medical Society.7 

district attorney subpoena typically issued in criminal 
cases is usually the equivalent of a court order. A fed­
eral court subpoena is issued through the federal court 
system and is equivalent to a state court order. 

A search warrant is used by law enforcement to 
conduct a search and seizure for information, based on 
probable cause, and is the equivalent of a court order. 
A court order request for medical records is issued after 
a hearing by both parties, determining merit to pro­
duce. Typically, both the court and the judge request­
ing are specified in the document. An administrative 
subpoena or warrant is issued under the authority of 
a state or federal agency that has investigative and 
enforcement authority, backed by the authority to 
compel production. 

Frequently law enforcement personnel accompany 
patients or seek access to them while they are in the 
ED.8 Although the ED and trauma bays are highly 
regulated areas, law enforcement personnel typically 
fall outside of the ethical and institutional guide­
lines of health-care institutions. The law enforcement 
presence is a potential area of conflict that can affect 
patient care, provider liability, and the effectiveness of 
law enforcement: patients are quick to notice the col­
laboration or lack thereof between hospital and law 
enforcement personnel. An important aspect of this 
relationship is the interface with law enforcement. 
The ED director should meet with the police chief and 
develop conjoint management protocols in advance 
of the interaction.9 Second, they should establish 
orientation sessions so both groups of professionals 
know what to expect. Third, it is helpful to arrange 
ED tours for law enforcement personnel, to help them 
understand operations and confidentiality standards. 
Fourth, ED personnel should be exposed to standard 
law enforcement practice as well (Table 95.3) .  
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Table 95.3 ED-law enforcement interface 

1 .  Conjoint management protocols 

2. Establish orientation sessions 

3. ED tours for law enforcement 

4. Law enforcement tours for ED 

Reference: Selbst et al .9 

Legal Analysis 
In Greene v. Rogers, the patient presented to the ED 
with chest pain, received an EKG and single car­
diac enzyme, and was admitted to a general medical 
ward.10 The plaintiff alleged misdiagnosis, inappro­
priate testing, and failure to admit to the critical care 
unit proximately caused her death. The trial court 
awarded summary judgment to the hospital, ruling 
that the ED physician was not an agent of the hos­
pital. The appellant asserted the trial court erred in 
denying the appellant's new trial motion based on the 
hospital's representation of a witness who refused to 
testify at an out-of-state evidence deposition. They 
alleged the former nurse was instructed not to testify 
and hid her identity until trial. The Illinois Appellate 
Court affirmed the trial court dismissal. They held 
that a non-party witness may insist on a subpoena 
before testifying. They felt the appellant attorney 
could have subpoenaed but did not, after the hospital 
attorney informed the court that the nurse was rep­
resented and would not testify. Likewise, there was 
no evidence the testimony would have changed the 
course of the trial. 

In Yancey v. Apfel, a patient applied for disability 
benefits based on a chronic rheumatological condi­
tion.1 1 These benefits were denied by an administrative­
law judge (ALJ), and at a second appeal a subpoena 
request was denied. The ALJ held that the other evi­
dence was sufficient to fully adjudicate the case. The 
appellant theorized that the Fifth Amendment to the 
Constitution and notions of fundamental fairness 
should compel the issuance of the physician sub­
poena.12 The United States Court of Appeals (USCA), 
Second District held that the administrative decision 
rested on adequate findings, and there was no basis 
that substantial evidence was lacking. They held that 
due process in an administrative proceeding does not 
require that a reporting physician be subpoenaed any 
time a claimant makes such a request. 
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Table 95.4 Subpoenaed physician testimony 

1. Nature and extent of treatment relationship 

2. Medical and laboratory support of opinion 

3. Opinion incorporates al l  evidence 

4. Persuasiveness of opinion 

5.  Consistency of opinion with record 

6. Physician specialization 

Reference: Butera.13 

In Butera v. Apfel, the patient sought treatment in 
an ED for severe back and hip pain, with preliminary 
screening indicating degenerative disease. 13 He was 
referred to orthopedic surgery for evaluation, reveal­
ing an acceptable exam, and MRI revealing a disk 
herniation. The patient's disability claim was denied, 
as well as request for physician subpoena. The USCA, 
Seventh Circuit concurred that the appellant failed to 
demonstrate that a subpoena was reasonably neces­
sary for full presentation of the case. 

The court weighs the value of compelled physi­
cian testimony to include: ( 1 )  nature and extent of 
treatment relationships; (2) degree to which the med­
ical signs and laboratory findings support the opin­
ion; (3) degree to which opinion takes into account 
all pertinent evidence; ( 4) persuasiveness of the 
opinion rendered; (5) consistency of opinion with 
record as a whole; (6) specialization of the physician 
(Table 95.4) . 14 

· 

In United States v. Zamora, the government 
charged the defendant for driving under the influ­
ence on government property. She claimed onset 
of asthma symptoms and was taken to the hos­
pital for evaluation.15 While there she received a 
blood alcohol test, and the government issued a 
subpoena for medical records. The hospital filed a 
motion challenging the requested disclosure based 
on HIPAA,4 the Texas Health and Safety Code,16 and 
Title 42 United States Code §290dd-2 . 1 7  The gov­
ernment filed a motion to quash the denial, argu­
ing that HIPAA allows disclosure without patient 
consent for legitimate law enforcement purposes, 
and the records were properly requested by the 
clerk of courts. Section 290dd-2 also allows dis­
closure of confidential substance abuse and mental 
health records by "an appropriate order of a court 
of competent jurisdiction granted after application 
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Table 95.5 Subpoena-provider i nterface 

1 .  Professionals for testimony 

2. Delivered through proxy 

3. Refer to hospital attorney 

4. Civil or criminal matter 

5. Summoned as fact witness 

6. No compensation 

7. Consider your own attorney 

8. Appear regardless of work schedule 

9. Contempt or fine for non-compliance 

showing good cause:'17 The district court denied the 
hospital protective order to quash and the facility 
was ordered to produce the medical records. 

Conclusion 
Health-care professionals should always be cautious 
regarding subpoenas (Table 95.5) .  First, they are typi­
cally issued when testimony is required for a legal 
proceeding. Second, the document is often deliv­
ered through a proxy, typically the hospital attorney. 
Third, if a subpoena is not delivered through a proxy, 
it should be referred to risk management or the hospi­
tal attorney for processing. Fourth, you may be sum­
moned to offer testimony in both civil and criminal 
matters. Fifth, you are usually summoned as a fact wit­
ness and not an expert witness. Sixth, there is often no 
fee or compensation reimbursement for medical fact 
testimony. Seventh, if you have concerns then consult 
the hospital attorney, although consider retaining an 
attorney personally if there are potential conflicts of 
interest. Eighth, realize that you can be compelled 
to appear regardless of your work schedule. Ninth, 
although it is unlikely, you can be compelled to appear 
and held in contempt or fined if you do not appear as 
mandated by the court. 
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Substance Abuse 

Case 
Recently there had been talk among some of the staff 
about one of the physicians. People said she was a 
wonderful physician, an excellent clinician, and car­
ing toward the patients, but they thought she seemed 
to be slipping a little bit. TI1ey were concerned because 
it was public knowledge she had recently been through 
a divorce and a contentious custody battle. 

It had started subtly with some patient complaints, 
which was very unusual for her. Then, she seemed iras­
cible with some of the staff that she had been friendly 
with for years. There was absence from work as well 
and concerns were raised with hospital administra­
tion. At one point it was suggested she had come to 
work smelling a little of alcohol. When she was ques­
tioned, she said it was just hand sanitizer. 

When she was confronted with the issue in an 
administrative setting, her initial response was denial. 
She left the premises and called off her next shift. After 
discussion with administration, a subsequent meeting 
was arranged. This time the planned intervention, 
involving a physician colleague she was friendly with, 
was successful. At this point she finally acknowledged 
the issue, agreed to self-report, and then enrolled in a 
treatment and counseling program. 

Medical Approach 
The prevalence of substance use in the physician 
population approximates that of the general popu­
lation with various studies indicating an average of 
10% (range 5-15%) of physicians who abuse drugs 
or alcohol. However, there are some specialty-based 
practice correlates to note. Hughes et al. reported 
on a national sample of 9600 physicians with a 59% 
response rate that required three mailings. t Physicians 
were less likely than their age and gender counter­
parts abstracted from the National Household Survey 
on Drug Abuse to use cigarettes and illicit substances 
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such as marijuana, cocaine, and heroin.2 However, 
they were more likely to have used alcohol and pre­
scription medications including minor opiates and 
benzodiazepine tranquilizers. The prescription medi­
cations were used for self-treatment, whereas illicit 
substances and alcohol were used in a "recreational" 
fashion. 

The presence of psychiatric comorbidity is 
often intertwined with substance abuse as covari­
ables. Brooke et al. evaluated 144 physicians who 
had received treatment for substance abuse.3 There 
was no difference between general practitioners and 
hospital-based physicians in substance misuse or out­
come. However, there were differences between more 
senior consultants and more junior staff. The consult­
ants were older at the onset of problematic substance 
use (42.6 ± 8.6 years vs. 29.9 ± 9.8 years), experienced 
fewer career problems, and misused fewer substances. 
Psychiatric correlates most commonly include person­
ality difficulties (52.8%, 76) and anxiety or depression 
(3 1 .9%, 46). History of depression (36) was associated 
with perceived stress at work (P = 0.0 14) or at home 
(P = 0.035). Past neurotic disturbances (20) were asso­
ciated with personality difficulties (P = 0.035), anxiety 
or depression (P = 0.004), and an earlier onset of prob­
lematic substance use (30.2 ± 8.3 vs. 36.5 ± 9.8 years, 
P = 0.0 14). They quantified a "disturbance score" dem­
onstrating a reduction in age of onset of problematic 
substance use. 

The misuse of alcohol and drugs among physi­
cians can be associated with malpractice, absentee­
ism, and patient complaints. Alves et al. evaluated by 
questionnaire 1 98 physicians enrolled in an outpa­
tient substance use treatment program.4 Most sub­
jects were male (87.8%) and married (60. l %) with a 
mean age of 39.4 ± 10.7 years. The majority (66%) had 
previously been in an inpatient treatment program. 
As well, the majority (69%) practiced as special­
ists - internal medicine, anesthesiology, and surgery. 



Psychiatric comorbidity was diagnosed in 27.7% for 
DSM-IV Axis I and in 6% for Axis II diagnosis. The 
most frequent pattern of abuse involved both alcohol 
and drugs (36.8%), alcohol alone (34.3%), and use of 
drugs exclusively (28.3%). The mean interval between 
the onset of substance misuse and seeking treatment 
was 3.7 years, while 30% attempted a self-treatment 
approach. The majority of these physicians (84.5%) 
presented impact on their professional lives, while 
8.5% had issues with an oversight medical council. 
The social and legal problems encountered include 
marital problems and divorce (52%), motor vehicle 
accidents (42%), unemployment (33%), and legal 
problems ( 19%). The impact is significant, so preven­
tion and supportive intervention is ideal. 

It has been suggested that emergency physicians 
may have a higher rate of substance use disorder 
(SUD). Rose et al. performed a 5-year longitudinal 
cohort study of 904 physicians diagnosed with SUD 
admitted to 1 6  physician health programs (PHP).5 
They compared a cohort of emergency physicians 
(7.2%, 56) to physicians of other specialties (92.8%, 
724). Emergency physicians had a higher than 
expected rate of SUD (OR. 2.7, CI 2. 1-3.5,  P < 0.00 1 ) .  
Roughly half of  each group enrolled due to  alcohol­
related issues ( 49 vs. 50%) and one-third of each 
group enrolled for opioid use (38% vs. 34%). During 
the PHP monitoring period, there was positive drug 
testing in 13% of the emergency physicians and 22% 
of other physicians, a non-significant difference. After 
the 5-year monitoring period, 71  % of the emergency 
physicians and 64% of the other physicians com­
pleted their PHP contract successfully and no longer 
required monitoring (OR 1 .4, CI 0.8-2.6, P = 0.3 1 ) .  
The proportion o f  emergency physicians that contin­
ued practice was as high as the other physician group 
(84% vs. 72%, OR 2.0, CI 1 .0-41 ,  P = 0.06) .  Although 
the emergency physicians had a higher incidence of 
SUD, the majority (84%) completed their program 
successfully and had returned to practice at 5 years. 
The emergency physicians had a higher rate of success 
on three outcome measures - relapse rate, successful 
completion of monitoring, and return to clinical prac­
tice - compared to the other physician cohort. 

Legal Analysis 
The implication of the "impaired physician" allegation 
may often manifest in the setting of malpractice liti­
gation. In Dudley v. Humana Hospital, a patient had 

Substance Abuse 

a total hip replacement performed, required a second 
surgery, and sued the physician and facility for alleged 
malpractice.6 The plaintiff alleged the physician was 
impaired, allegedly due to a federal investigation 
regarding dispensing of prescription drugs. The trial 
court agreed this evidence was "more prejudicial than 
probative" and excluded it as irrelevant. The defend­
ants were awarded directed verdicts, and appealed 
the investigation evidence exclusion. The Court of 
Appeals of Texas, Houston upheld the trial court 
decision as no evidence was introduced suggesting 
the physician gave any outward appearance of being 
impaired as it related to the surgical procedure. 

In Kirbens v. Wyoming State Board of Medicine, 
the question arises whether state and federal stat­
utes offer protection to an allegedly impaired phys­
ician facing disciplinary action for misconduct he 
attributed to his disability.7 The physician was sub­
ject to a board complaint and temporary restriction 
of practice, due to disciplinary action, followed by 
indefinite suspension for alleged patient care issues 
at two facilities, pursuant to Wyoming state law.8 He 
attended a Professional Assessment Program where 
his substance abuse screening was negative, but was 
recommended to enter a Physician in Crisis Program. 
The board revoked his medical license, and despite an 
alleged initial public release the final disposition was 
sealed from public disclosure. The Supreme Court of 
Wyoming affirmed the license revocation order. They 
held that departmental regulations and Title III of the 
Americans with Disabilities Act (ADA) provides that 
a "public accommodation is not required to permit 
an individual to participate in or benefit from goods, 
services, facilities, privileges, advantages and accom­
modations, if that individual poses a direct threat to 
the health and safety of ot11ers:'9 They define a "direct 
threat" as a significant risk to tl1e health or safety of 
others that cannot be eliminated by a modification of 
policies, practices, or procedures or by the provision 
of auxiliary aids or services. 

In Albany Urology Clinic v. Cleveland, certiorari 
was granted to consider the appellate court rul­
ing that a patient was authorized to bring a claim 
against a physician for failure to disclose alleged 
drug use. 1 0  The patient sued for medical malpractice 
after a surgical intervention with complications, and 
the physician was obligated to disclose alleged drug 
use. The Georgia Informed Consent Doctrine states 
tl1at six specified categories of information must be 
disclosed by health-care providers before specified 
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surgical or diagnostic procedures. I I The Supreme 
Court of Georgia held that neither common law, 
public policy, nor code requirements impose a duty 
on a physician or other professional to disclose per­
sonal life factors that might adversely affect occu­
pational performance. The plaintiff cannot assert 
that, as an independent factor, this non-disclosure 
would establish a medical malpractice claim, but it 
could be used in support of a claim. They reversed 
the appellate court decision that this disclosure was 
required. 

In Griffiths v. Superior Court of Los Angeles 
County, a physician with multiple driving under the 
influence (DUI) citations had medical license inter­
vention. I2 The California Business and Professions 
Code §2239 provides that if a physician sustains 
two or more misdemeanor convictions, than a basis 
for unprofessional conduct exists . 1 3  There was no 
evidence that the physicians's office-based medi­
cal practice was adversely affected. The plaintiff 
filed a petition for a writ of mandamus, in which 
an inferior governmental official would be com­
pelled to comply with an official duty or correct an 
abuse of discretion.14 The appellate court held that a 
nexus, or logical connection, exists between convic­
tions and a physician's fitness to practice medicine. 
Therefore imposing this §2239 discipline does not 
violate the due process of the Fifth and Fourteenth 
Amendments and the equal protection clause of 
the Fourteenth Amendment to the United States 
Constitution,13·Is,I6 and establishes conclusive evi­
dence of unprofessional conduct that may affect 
medical licensure. 

Conclusion 
There are work-related correlates to substance abuse 
that seem self-evident, including behavioral issues, 
work absence, performance issues, and relationship 
difficulties. The key is early intervention, action, 
and referral. The standard is referral to a program 
for impaired physicians so to enable recovery, work 
reentry, and reintegration. These programs typically 
require an ongoing monitoring program, often for 
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years, but for many physicians this can be a lifelong 
issue requiring constant vigilance. 
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Suicide 

Case 
The patient had visited the emergency department 
(ED) before. She had significant multiple sclerosis 
and was debilitated by disease. The paramedics had 
transported her for a decrease in her ability to eat or 
drink, and she looked tired and certainly appeared 
clinically dehydrated. There was nothing else: she 
had no fever, no pain, and had been compliant with 
her medicine regimen. After the ED physician did an 
evaluation, he suggested they could give her some 
fluid to get her rehydrated and then get her admitted 
to the hospital. 

She weakly said that she didn't want to be admit­
ted and wanted to go home. A family member who 
was with her objected: "No, you have to come in to 
the hospital, you're not eating or drinking anything 
at home:' The patient replied, "I don't want to eat or 
drink anything, I just want to go home, this is the end:' 

The provider did a quick assessment and realized 
the patient was competent and had an advance direc­
tive that precluded aggressive resuscitation, but there 
was no comment about nutrition and rehydration. 

Her fan1ily ushered the physician out of the room 
again, suggesting the patient "didn't know what she 
wanted:' The provider answered that according to his 
assessment she seemed competent and did not want to 
be rehydrated. He offered some additional assistance 
by calling her primary care physician, social service, 
and psychiatry and offering to call the hospital chap­
lain or to ask for an ethics consultation as possible 
approaches. 

The patient repeated that she did not want to be 
admitted to the hospital, but again declined any resus­
citative measures directed at giving her nutrition or 
rehydration. She was fine with the blood work, but 
didn't want anything else done. The provider dis­
charged her home with additional care. The next 
month she re-presented to ED after allegedly taking 

too much pain medicine, saying she didn't want to go 
on, and was admitted for additional care. 

Medical Approach 
The patient's ability to determine their own care and 
course is paramount to what we do. We recognize 
that a patient can actively refuse nutrition and rehy­
dration as long as they are competent. The health-care 
system accommodates that right of patient self­
determination but this is often difficult for families to 
accept. Certainly, an intervention to assist the family 
dynamic in the understanding of this "right to die" 
concept should be attempted. The use of hospice and 
end-of-life palliative care consultants can assist in this 
process for both the patient and family understanding. 

The National Study of US Emergency Department 
Visits for Attempted Suicide and Self-Inflicted Injury 
1 997-200 1 reported on 4 1 2,000, or 0.4%, of all annual 
ED visits. 1 In the United States, the annual visit rate 
for attempted suicide was 1 .5 (range 1 .3 - 1 .7) visits 
per 1000 of the population. The mean patient age was 
3 1  years, and self-injury was most common among 
younger patients, age 15-19  years (OR 3.3,  95% CI 
2. 1-4.4). The ED visit rates were higher among female 
patients ( 1 . 7  vs. 1 .3 )  and non-white patients ( 1 .9 vs. 
1 .5) .  The most common methods of injury were poi­
soning (68%) and cutting or piercing (20%). One-third 
of patients were admitted to the hospital, with 3 1  % of 
admissions going to the intensive care unit (ICU). The 
patient was ultimately diagnosed with a psychiatric 
condition in 55%, depressive disorder in 34%, and 
alcohol abuse in 1 6%. These ED visits for attempted 
suicide are most common in adolescents attempting 
self-poisoning, raising issues of psychiatric illness and 
substance abuse. 

Trends in ED visits for suicide attempts were also 
profiled for 1 992-2001 ,  in which visits related to men­
tal health increased by 27.5% from 17 . 1  to 23.6 per 
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1000 (P < 0.001 )  and suicide or self-injury by 47% 
(0.8 to 1 .5) visits per 1 000 US population (P = 0.04) .2 
Suicide attempt visits increased in non-Hispanic 
whites, pediatric patients younger than 1 5  years of 
age, older patients of 59-69 years, in urban areas, 
and among the privately insured. Although there has 
been an increase in ED visits for suicide attempts, 
there has been a reciprocal decrease in post-attempt 
hospitalization. 

The adolescent population is at particular risk 
for suicidal behavior. King et al. studied 298 adoles­
cents, 1 3-17  years of age, in which 16% (48) screened 
positive for elevated suicide risk.3 They used multi­
ple screening tools including the Problem Oriented 
Screening Instrument for Teenagers (POSIT).4 Of the 
48 who screened positive, they found 98% reported 
severe suicidal ideation or recent suicide attempt ( 46% 
attempt and ideation, 42% ideation, 10% attempt), and 
27% reported alcohol abuse or depression. In the sub­
group positive for depression and alcohol abuse 90% 
reported severe suicidal ideation or recent attempt, 
and more impulsivity than other adolescents. The 
adolescents most at suicide risk included those with 
depression, alcohol abuse, and impulsivity. 

The key to effective intervention with a potentially 
suicidal ED patient is anticipation and early interven­
tion. Claassen et al. evaluated the prevalence of suicide 
risk in 1 590 ED patients, in which 1 1 .6% ( 1 85) had 
ideation and 2% (3 1 )  had a plan.5 Almost all of those 
with suicidal ideation (97%) acknowledged symptoms 
typical of mood disorder, anxiety, or substance use 
disorder. Structured medical record review revealed 
8 1  % (25/3 1 )  of those patients planning suicide went 
undetected during their index visit. Thereafter, 1 3% 
( 4/3 1 )  of this ideation group attempted suicide within 
45 days of the ED visit. 

Applying additional screening methodology, a 
cohort of 2 1 9  probable suicides was identified, in 
which 39% (85) had an ED visit in the previous year 
and 15% of these visits were due to non-fatal self­
harm, often shortly (median 38 days) before the sui­
cide event.6 However, as many as a fifth of the patients 
were not in contact with local mental health services. 
It is crucial to recognize the ED is as common a pres­
entation forum for these patients as mental health 
resources. 

Solicitation of care in the ED prior to suicide in a 
cohort of 286 mental health patients was studied by 
Da Cruz et al.7 They identified that 43% ( 1 24) of these 
individuals had attended the ED at least once in the 
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year prior to  their death, and 28% (35 )  had attended 
the ED on more than three occasions. The more fre­
quent ED users and those with a history of alcohol 
misuse had a history of early death following ED 
attendance. Since 40% of the patient group visited the 
ED in the year prior to their suicide, this venue offers a 
crucial opportunity to intercede to prevent self-harm. 

Another possible bellwether for at-risk suicide 
patients is the monitoring of self-harm patients who 
present to the ED and depart without a psychiatric 
assessment. Hickey et al. evaluated 256 deliberate 
self-harm patients over a 2-year period, in which 
58.9% ( 145) were discharged without a psychiat­
ric assessment.8 Those who were not assessed more 
often had a past history of self-harm, were in the 20-
34-year age group, and exhibited difficult behavior in 
the ED. Timing correlates indicated that those that 
present between 9 a.m. and 5 p.m. were more likely 
to receive a psychiatric consultation than those pre­
senting between 5 p.m. and 9 a.m. During the follow­
ing year, more non-assessed patients were subject to 
self-harm and completed suicide than those assessed 
(37.5 vs. 1 8.2%).  The focus on self-harm patients 
should include a psychiatric consult to address 
this issue. 

Lastly, the definitive endpoint is to examine sub­
sequent suicide mortality after an ED visit for suicidal 
behavior. Crandall et al. evaluated 2 1 8,304 patients 
comparing suicide attempt or ideation, self-harm, or 
overdose cohort compared to a control group and fol­
lowed for 6 years.9 There were 408 suicide deaths, with 
an incidence rate of 3 1 .2 per 100,000. Suicide rates 
after an ED visit are higher in males, those with pre­
vious overdose visits, suicidal ideation, or self-harm 
(Table 97. 1 ) .  The suicide rate is higher in ED patients 
than population-based estimates, offering a chance to 
intervene with awareness and screening programs. 

Table 97.1 Suicide risk after ED visit for suicidal behavior 

Predictors Correlation 

RR, 95% CI 

1 .  Male 3.6, 2.8-3.6 

2. ED overdose visit 5.7, 4.5-7.4 

3. Self-harm 5.8, 5.1 - 1 0.6 

4. Suicidal ideation 6.7, 5 .0-9.1 

Reference: Crandall et a l.9 



I 
Legal Analysis 
In Tabor v. Doctors Memorial Hospital, the patient 
presented to the ED with a suspected overdose and 
depression after a family stressor. 10 The decision was 
made to admit him voluntarily to a psychiatric facil­
ity for 72 hours. The patient went missing, being 
allegedly in the car smoking, but returned to the ED. 
He then encountered difficulty with an insurance 
co-payment. A physician waiver was possible, but 
a decision was made to discharge home with family 
observation. Although under parental observation, 
he slipped away and suffered an allegedly self­
inflicted gunshot wound. A medical review panel 
found a breach of the standard of care, but this was 
not judged to be the cause of the patient outcome. 
A second jury trial also found for the physician and 
hospital. The family sued for failure to admit, and 
the trial court found for defendants. The Supreme 
Court of Louisiana granted certiorari to review the 
decision. They affirmed the decision for the defend­
ant medical facility, but reversed the decision regard­
ing the emergency physician and service group and 
reduced the financial award by 20% in light of a 
comparative fault theory involving family decision­
making as well. 

In Baker v. Adventist Health, the patient took his 
own life 2 days after release from a community hos­
pital ED.1 1  The small rural facility had no psychiat­
ric resources, but a written policy that directed ED 
personnel to call the county mental health depart­
ment for assistance. The patient was brought in by 
family requesting a "mental health evaluation" and 
symptoms included "apathy, unable to communicate, 
depressed:' A call was made to the county resource, a 
crisis worker evaluated the patient and concluded he 
was not "a danger to himself or others;' not meeting 
criteria for an involuntary hold.12 He was discharged 
for follow-up the next day with the counseling center, 
but was found to have allegedly taken his own life 
2 days later. The family filed suit under the Emergency 
Medical Treatment and Labor Act (EMTALA) and the 
California Health and Safety Code for failure to per­
form an adequate medical screen. 13•14 The trial court 
granted summary judgment for the defendants. The 
United States Court of Appeals, Ninth Circuit held 
that the attempt to seek redress for failure to perform 
adequate medical screening, ostensibly for lack of 
payment, was misdirected and affirmed the trial court 
judgment. 

Suicide 

In Kassen v. Hatley, the patient was found walking 
on an expressway, taking additional prescribed medi­
cine and threatening to harm herself, and was taken to 
a psychiatric emergency room.1 5  There was allegedly 
a dispute with hospital staff over her medication. The 
ED offered a taxi ride home as a quid pro quo, secu­
rity came to escort her, and according to court records 
she left the ED voluntarily. She allegedly stepped in 
front of freeway traffic a short time later and died as 
a result. The family filed a wrongful-death action. The 
nurse argued she was not liable because the Texas 
Civil Practice and Remedies Code provides an affirm­
ative defense in the case of suicide.16 The trial court 
granted summary judgment for the resident physician 
and Southwestern (the training program), while pro­
ceeding to trial against the nurse and Parkland (the 
treating facility) , again with directed defense verdicts. 
The Supreme Court of Texas held that the question of 
official immunity was not properly established. They 
reversed the appellate court summary judgment for 
the nurse and the directed verdict for the physician 
and remanded to trial court for further proceedings. 
They concluded the plaintiff failed to allege an injury 
from a condition or use of property and reversed the 
appellate court judgment for the hospital defend­
ants. The Texas Civil Practice and Remedies Code 
addresses the question of whether the patient's suicide 
was caused by the deprivation of her personal prop­
erty in the setting of her medical records, the diffi­
cult patient file, the ED procedures manual, and the 
confiscated medication as evidence.17 Both hospital 
facilities were entitled to prevail on tl1eir defense of 
sovereign immunity. 

Conclusion 
Suicide is perhaps the ultimate tragedy that can be 
encountered in the practice of health care, so an espe­
cially high level of scrutiny is required in the ED. 
An integrated care program involving mental health 
resources, community support networks, and family is 
required to establish an effective care and safety plan. 
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Telemedicine 

Case 
The physician had practiced emergency medicine for 
a long time, and done his share of nights, weekends, 
and holidays. He was also concerned about the mal­
practice litigation risk in his current work environ­
ment, so decided to pursue a career in telemedicine 
instead. This allowed him to work from home with 
lower-acuity patients. He was quite satisfied with his 
new practice, which consisted mainly of minor emer­
gencies, typically coughs and colds and miscellane­
ous aches. He occasionally prescribed antibiotics, and 
always referred the patient back to their primary care 
physician (PCP) for additional care. 

About 6 months after he started this telemedi­
cine practice, he was contacted by the legal counsel 
retained by the group who suggested there was an 
allegation of medical malpractice involving both 
the group and himself. The physician responded 
that these were lower-acuity cases, and he wondered 
how anything could go wrong in that environment. 
The attorney replied that the case was more com­
plicated than it appeared. The telemedicine prac­
tice was a new medical endeavor and it was indeed 
a lower-risk specialty, but there was an allegation 
of individual medical malpractice that had to be 
defended. 

Medical Approach 
The telemedicine program is an exciting new area 
of acute care medicine allowing convenience for the 
patient and family, as well as a new work approach for 
both newly qualified and experienced practicing phy­
sicians. The typical scenario allows the physician to 
work from a home setting either in a consistent time 
block or intermittently over time. 

The telemedicine marketplace is rapidly evolv­
ing, although there is significantly more experience in 
the international marketplace with time and distance 

constraints. The globalization of health-care services 
allows technology to be exported from sophisticated 
environments to be imported by those with fewer 
resources.1 Multilateral trade agreements and an effec­
tive communications network are key. The "import­
ing" countries receive more rapid care delivery in 
a more cost-effective fashion as remote labor and 
technology are provided at lower cost in the offshore 
environment. In return, the "exporting" countries 
receive foreign exchange, financial benefit, and qual­
ity improvement. 

The most common current use of telemedicine 
in the United States is for minor complaints. Mair 
reported on a minor injury telemedicine service pro­
viding oversight to 1 5  community hospital-based 
minor injury units.2 They studied 1 12 patients referred 
to the emergency department (ED) by three minor 
injury units and observed several trends. The facility 
with the highest telemedicine use had the lowest ED 
transfer rate (2%). The facility that had all radiographs 
reviewed offsite referred the most (85%). They con­
cluded that the advent of telemedicine would reduce 
the 80-85% rate of ED referral. 

The use of telemedicine may also help to facilitate 
early hospital discharge. Early discharge plans are 
often met with concerns over safety, malpractice litiga­
tion, and patient or family anxiety.3 The telemedicine 
approach allows communication from a remote moni­
toring center to a home-based computer transmitting 
audio, video, and vital signs data. The benefits include 
cost savings and more rapid convalescence at home. 

Eron et al. described a plan in which patients with 
pneumonia, cellulitis, or urinary tract infection may 
be potentially treated at home depending on disease 
severity, comorbidities, and Karnofsky Performance 
Status.4 The Karnofsky score, often used in oncology 
patients, assesses functional capability and ranges 
from 0 (death) to 1 00 (perfect health).5 Patients 
treated with telemedicine manifest satisfactory 
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clinical outcomes and appear to recover more rapidly 
than comparable hospitalized patients. 

To evaluate the cost-saving benefits of telemedi­
cine programs, McCue et al. studied a cohort of 290 
correctional patients cared for within a telemedicine 
program.6 They balanced the cost of operating the 
telemedicine system, transportation, litigation avoid­
ance, and the quality of the medical care itself. There 
was a slight decrease in cost (3.6%), but greater access 
to medical care. 

In a meta-analysis, Miller studied the effect of 
telemedicine on physician-patient communication.7 
Of the 38 studies identified, 55.2% (21 )  were post­
encounter patient surveys, 29% ( 1 1 )  were analyses 
of behavior, and 1 6% (6) studied provider and com­
munity attitudes. The majority (55%, 2 1 )  of programs 
were based in the United States, with the remainder 
at international sites. The overall majority (80%) of 
respondents favored telemedicine with positive opin­
ions. However, in a minority of categories sampled 
(7%, 2/28), specifically non-verbal behavior and lack 
of touch, opinion was negative. Verbal content analy­
sis is the cornerstone of a quality improvement pro­
gram to facilitate physician-patient communication. 

The overall effectiveness of telemedicine has been 
evaluated by Ekeland et al. in a systematic review.8 
They evaluated 1 593 telemedicine articles or abstracts 
and identified 1 2% (80) heterogeneous systematic 
reviews. They found 26% (21 )  of reviews demon­
strated effectiveness, 22.5% ( 1 8) found evidence was 
promising but incomplete, and 5 1 .2% (41 )  found evi­
dence that was limited and inconsistent. New studies 
should focus on controlled interventions measuring 
economic analysis and patient benefits, and monitor­
ing collaborative programs. 

The implementation of any new technology 
requires management of all aspects of clinical risk. 
Telemedicine allows one to transfer clinical infor­
mation and decision-making capability, to reduce 
clinical risk.9 The telemedicine system must ensure 
that the clinical data and discussion are preserved 
for clinical audit and quality monitoring. The system 
also requires equipment that has adequate technical 
specifications and is sufficiently reliable, with secure 
information storage and adequate backup in the case 
of system failure. 

The key to medicolegal management is tlle use 
of protocols, guidelines, and care standards. Loane 
reviewed three types of telemedicine guidelines: clini­
cal, operational, and technical (Table 98. 1 ) . 10  The 
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Table 98.1 Telemedicine guidelines a n d  standards 

1 .  Clinical 

2. Operational 

3. Technical 

4. Standards 

Reference: Loane.10 

Teleradiology 

Telepsychiatry 

Home telenursing 

Minor injury telemedicine 

Surgical telemedicine 

Teledermatology 

Telepathology 

Email communications 

Internet access 

Videoconferencing 

American Telemedicine Association 

US Office for the Advancement of 
Telehealth 

International Telecommunications 
Union 

DICOM 

clinical guidelines included those for teleradiol­
ogy, telepsychiatry, home telenursing, minor injury 
telemedicine, surgical telemedicine, telederma­
tology, and telepatl1ology. Operational guidelines 
identified include those for email communication, 
high-speed internet access, and videoconferenc­
ing. Technical guidelines included those from the 
American Telehealth Association and the US Office 
for the Advancement of Telehealth. The standards rel­
evant to telemedicine practice included those of the 
International Telecommunications Union and the 
DICOM standard. 

The rapidly changing telecommunications tech­
nology requires a proactive legal approach to ensure 
the patient's right to confidentiality and tlle security 
of medical records are not breached. There are seven 
interfaces of direct concern: informed consent, phys­
ician liability, non-physician liability, costs, practice 
parameters, physician-patient relationships, and 
ergonomics (Table 98.2) . 1 1  The risk management or 
legal department should have early input into project 
design. 

As with any new discipline tllere can be medicole­
gal challenges, and currently there is discussion con­
cerning proper state-based licensing of practitioners 
challenging the ability to treat patients or prescribe 
across state lines. Although the majority of patients 
are not acutely unwell, standard concerns still apply. 
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Table 98.2 High-risk areas in telemedicine 

1 .  Informed consent 

2. Physician liabi lity 

3. Non-physician liabi lity 

4. Costs 

5. Practice para meters 

6. Physician-patient relationships 

7. Ergonomics 

Refere nee Lott 1 1  

This may include referral to  the ED, the PCP, or  a spe­
cialty physician for proper follow-up. 

Legal and regulatory barriers to telemedicine have 
come to the fore. Telemedicine is defined as "the use 
of medical information exchanged from one site to 
another via electronic communications to improve 
patients' health status:'12 The benefits include making 
a better quality of care available at a decreased cost. 
However, in the United States the state-based med­
ical regulatory process can complicate and inhibit 
this transaction. To be most effective, advanced 
telemedicine will require federal oversight of inter­
state commerce or international regulation of global 
encounters. 

One of the most crucial issues in telemedicine is 
proper security for patient information. The key is to 
ensure the right information is associated with the 
right patient. The exponential increase in the num­
ber of electronic health-care document exchanges has 
increased the risk of document drop-out or address 
errors.13 "Watermarking" or the embedding of secu­
rity elements, such as a digital signature, within a doc­
ument can be used to ensure reliability. Encryption 
provides a-priori protection, requiring processing for 
reviewing. Watermarking provides a-posteriori pro­
tection, allowing free document access but still verify­
ing data integrity, maintaining the patient record link 
and the reader interpretation link. However, there can 
be questions of validity regarding the proof and its 
legal acceptability. 

Legal Analysis 
In USA v. Quinones, a retailer and a physician alleg­
edly authorized controlled substance prescrip­
tions after an online questionnaire was completed 
and credit card payment authorized.14 The defend­
ants were charged in a superseding indictment with 
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conspiracy to distribute, and possess with intent to 
distribute, controlled substances in violation of 21  
U.S.C. §§841-846.15 All defendants but the physi­
cian moved to dismiss on the grounds the acts they 
were alleged to have committed are not proscribed by 
federal drug laws; and alternatively they are uncon­
stitutionally vague. The United States District Court, 
E.D. New York denied the defendant's motion for 
dismissal, which was previously affirmed as proper. 
1hey relied on Puerto Rico's Telemedicine Act, which 
authorizes licensed physicians to provide medical ser­
vices, including prescriptions via "advanced technol­
ogy telecommunication means" to patients in "distant 
geographical areas:'16 In addition, "oral and written 
informed consent of the patient" is required before 
performing telemedicine services. Even assuming the 
website information constituted "written consent;' no 
physician ever spoke with the patient. The court held 
that most reasonable people would feel the statute 
applied to situations like this without having to con­
sider exceptions, citing "a statute or regulation is not 
required to specify every prohibited act:' 17 

In Hageseth v. Superior Court of San Mateo County, 
the district attorney filed a criminal complaint alleg­
ing unlawful practice of medicine in California with­
out a license.18 The patient, a resident of California, 
purchased an online prescription from an overseas 
interactive website, after a domestic physician subcon­
tractor in Colorado forwarded the patient question­
naire to the corporate headquarters in Florida with 
a prescription shipped from a Mississippi pharmacy. 
The petitioner claimed the alleged acts occurred out­
side the state and jurisdiction should be denied. The 
trial court felt the evidence was sufficient to survive 
the demurrer and denied the motion to dismiss. The 
issue of personal or territorial jurisdiction-based 
internet or "network-mediated" contacts are more 
rooted in civil than criminal proceedings under the 
"minimum contact" standards of International Shoe 
Co. v. Washington.19 The forum state cannot assert 
personal jurisdiction over an out-of-state resident 
unless they have availed themselves of the privileges 
and benefits of conducting activities within the forum. 
The practice of telemedicine, or health-care delivery, 
diagnosis, consultation, treatment, transfer of medi­
cal data and education using interactive audio, video, 
or data communications, is specifically authorized 
by the Telemedicine Development Act of 1 996.20 The 
Medical Practice Act exempts from the unlawful prac­
tice of medicine a practitioner located outside the 
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state, when in actual consultation, whether within the 
state or across state lines, with a licensed practitioner 
of the state, provided only that the out-of-state prac­
titioner does not "appoint a place to meet patients (in 
the state), receive calls from patients within the lim­
its of his state, give orders or have ultimate authority 
over the care or primary diagnosis of a patient who 
is located within the state:' 2 1 The California Court 
of Appeals, First District held there is no persuasive 
reason why the petitioner's or other business partners' 
use of cyberspace should defeat the application of tra­
ditional legal principles to define extraterritorial juris­
diction. The petition to dismiss .was denied, and the 
temporary stay dissolved. 

In MacDonald v. Schriro, the patient was treated 
for a left knee injury, had a conservative course imple­
mented, and then MRI to follow.22 There was a sub­
sequent telemedicine evaluation, during which the 
plaintiff was fully clothed and seated, with a treatment 
course including a knee brace and anti-inflammatory 
medications. The plaintiff alleged deliberate indiffer­
ence to his medical condition filed as a 42 U.S.C. § 1983 
complaint implementing an Eighth Amendment claim 
of cruel and unusual punishment.23 The United States 
Court of Appeals, D. Arizona denied the defendant's 
summary judgment motion, and proceeded to trial to 
evaluate whether deliberate indifference toward his 
health condition was indeed exhibited. 

In USA v. Maye, the physician notified the 
New York Office of Professional Medical Conduct he 
would resume practice as a telemedicine consultant 
providing phone and online consultation to custom­
ers seeking medications over the internet.24 He would 
establish bona fide physician-patient relationships as 
required, obtained medical histories, reviewed files 
and approved or denied prescription requests. The 
physician was convicted for allegedly distributing 
and dispensing controlled substances not in the usual 
course of medical practice. The district court went 
on to grant the government request for a preliminary 
order of forfeiture in a reduced amount. 

Conclusion 
The explosive growth of telemedicine is coming under 
greater medicolegal scrutiny each day. As this is a 
novel way of practicing medicine, primary education 
in the discipline is essential. It is also a nascent medi­
colegal risk area requiring a comprehensive risk miti­
gation strategy. 
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Telephone Advice 

Case 
The call came in to the emergency department (ED) 
and was transferred to the triage nurse. It was a mother 
wanting some information about her child's health. 
The nurse listened politely and suggested the ED 
could not offer any medical advice and she should call 
her pediatrician, but the ED was available for evalua­
tion at all times. The mother asked if the department 
was busy and the nurse told her it was always busy, 
but they would see patients who were in need and she 
should bring her daughter in if she thought it was war­
ranted. As she was about to end the call, the mother 
asked one more question: "Do you know the dose of 
Tylenol that I might give her?" The nurse again cau­
tioned she was prohibited from giving medical advice, 
but she had daughters of her own. She calculated the 
proper 10 mg/kg dose of Tylenol [acetaminophen, 
paracetan1ol] and gave the mother that information. 

Six months later the hospital was in receipt of a 
lawsuit suggesting the child had indeed had meningi­
tis but the mother was not advised to bring the child 
in and was allegedly i�structed to give her Tylenol and 
see how she did at home. The ED director was ques­
tioned, asking if they had a protocol in place for the 
nurses to give telephone advice. TI1e director replied 
they had clear guidelines on what is recommended in 
various scenarios. 

Medical Approach 
These cases at the intersection of protocol and caring 
are often difficult. Health-care providers - both nurses 
and physicians - have an inherent desire to try to give 
patients helpful advice. It has become clear over time 
that the medicolegal risk of telephone advice out­
weighs the benefits. So, in most institutions the rec­
ommended course includes: first, advise that you are 
not allowed to give telephone medical advice; second, 
the ED is available for immediate care. There should 
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be no comments on whether the ED is busy or not 
busy, or about the triage process, patients just need to 
know the ED is there and available for them; third, it is 
often suggested that the patient call their primary care 
physician (PCP) instead of presenting to the ED. This 
recommendation is typically not warranted in a situa­
tion like this, and poses another potential risk border­
ing on Emergency Medical Treatment and Labor Act 
(EMTALA) concerns (Table 99. 1 ) .  

Management of  telephone liability risk i s  a major 
area of concern in patient referral call lines. Bartlett 
described a screening call system in which the major­
ity (28.5%) are pediatric patients, then internal medi­
cine (24.6%), obstetric and gynecology ( 19.6%), and 
family medicine ( 19.4%). 1  

Analysis of medical malpractice related to a tel­
ephone nursing system was examined by Ernesater 
et al.2 They analyzed 33 claims stemming from phone 
advice calls in which 39% ( 1 3) of the patients died, 
and 36% ( 12) were admitted to the intensive care unit 
(ICU). They cited failure to listen to the caller as the 
most common issue (36%, 1 2), and discussion within 
the work group (39%, 13)  the most common interven­
tion. The most common symptoms were abdominal 
pain (33%, 1 1 ) and chest pain ( 1 8%, 6). Telenurses fol­
lowed up in 1 8.6% of cases to ensure adequate patient 
understanding. Third-party health calls create an area 
of risk, and reevaluation is required in those with mul­
tiple repeat contacts. 

Telephone triage programs are a common use of 
this technology. Barber et al. evaluated 1 33 physician 
referrals compared to 260 control patients to a pedi­
atric emergency departrnent.3 They used a blinded 
Delphi rating system to review the referrals and if 
two of three pediatric emergency medicine physi­
cians agreed, then it was an appropriate referral. 
(The Delphi methodology, borrowing its name from 
the Ancient Greek oracle, assumes that an informed 
group makes a better subjective assessment than an 



Table 99.1 Telephone advice protocol 

1 .  Advise you are not permitted to give phone advice 

2. ED is available for immediate care 

3. Recommendation to contact primary care not required 

4. Insurance contact not required 

unselected group.4) They found that referrals from 
the Pediatric Health Information Line (80.2%) had a 
higher appropriate referral rate compared to controls 
(60.5%, x2 = 14.6369, OR 2.65, 95% CI 1 .5759-4.5008). 
The study supports the use of a speciality referral line 
with 33% higher accuracy rate. 

The provision of unsolicited advice from the ED 
is felt to be a high-risk area. The American College of 
Emergency Physicians (ACEP) has published a policy 
resource and education paper commenting on the mat­
ter. 5 The ED frequently receives unsolicited calls from 
the public, requesting detailed instruction or medical 
advice. Managed care networks make extensive use 
of the telephone referral process. Caselaw indicates 
that expectations for those receiving telephone-based 
medical advice will not be significantly less than those 
with on-site triage. 

A prospective study of telephone calls for medical 
advice to an accident and emergency (A&E) depart­
ment was performed by Singh et al.6 They evaluated 
1 54 calls over a 10-day period, averaging 15.4 calls per 
day. The public felt that the A&E department was the 
most logical area to contact. However, less than one­
third (30%)46 had attempted to seek advice from their 
general practitioner before calling A&E. 

The standard for medicolegal analysis is a closed 
claims review of telephone physician-patient encoun­
ters. Katz et al. reported on 32 claims involving 40 
defendants, in which the leading practitioners sued 
included internists, pediatricians, and obstetricians.7 
The cases were reviewed by a physician experienced in 
telephone medicine with the input of two additional 
risk management analysts. The majority (60%, 24) of 
cases were settled or awarded to the plaintiff, with an 
average indemnity of $51 8,932. The most common 
allegation was failed diagnosis (68%) and the most 
common injury was death (44%) .  The most common 
setting was a general internal medicine ambulatory 
practice. The leading errors were in documentation 
(88%), followed by faulty triage (84%) .  It is crucial to 
recognize telephone-related claims were costly and 
injuries were catastrophic. 

Telephone Advice 

Legal Analysis 
In St. John v. Pope, the patient presented to the ED 
complaining of back pain and fever after back sur­
gery with an elevated white blood cell count.8 The ED 
physician allegedly diagnosed the patient with back 
pain and psychosis. The wife requested transfer to a 
facility closer to their home. Contact with the on-call 
physician, an internist, suggested the patient would 
be better served by a hospital that routinely handled 
neurologic or neurosurgical emergencies. The ED 
physician then contacted the physician at another 
facility, but the ED refused to accept the transfer. The 
wife did not want to admit to that facility and took the 
patient home against advice, where he suffered a bout 
of meningitis with sequelae. The issue raised in the fil­
ing was whether consulting tl1e on-call physician by 
the ED physician by telephone created a physician­
patient relationship based on that physician's recom­
mendation to transfer to another facility. The trial 
court rendered a take-nothing summary judgment, 
in which there would be no financial reward even if 
there was merit, in favor of the physician. The appel­
late court reversed the trial court decision, holding the 
facility owed "a duty of ordinary care to the patient 
such that a reasonably prudent person would recog­
nize that such acts would place the patient in danger:' 
However, the Supreme Court of Texas reversed the 
appellate court decision, restoring the take-nothing 
verdict to the physician. The defendant established 
that no relationship was established by the call, so no 
duty was owed. 

In Weaver v. University of Michigan Board of 
Regents, a pediatric patient with hydrocephalus had a 
shunt implanted and was followed up until the par­
ents transferred care to a more local neurosurgeon 
and had two office visits.9 The patient subsequently 
complained of visual issues and was seen by their 
pediatrician, who ordered a CT scan, and was seen by 
neurosurgery. The neurosurgeon allegedly concluded 
the shunt had become disconnected, but thought this 
did not constitute an emergency and suggested they 
should seek a "second opinion:' They called a second 
neurosurgeon, booked an appointment in a month's 
time, then rescheduled earlier. At that appointment 
the second neurosurgeon felt emergency surgery was 
required, but unfortunately significant visual loss 
occurred. The family filed suit against the pediatri­
cian, neurosurgeon, and hospital, followed by a set­
tlement, and a grant of summary disposition to the 
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remaining defendant. The Michigan Court of Appeals 
declined to recognize a physician-patient relationship 
from a single telephone call from a parent to schedule 
an appointment, when no medical advice was sought 
or obtained in that call. 

In Adams v. Christi Regional Medical Center, the 
patient, who was pregnant, presented to the ED with 
significant abdominal pain. 10 The family contacted 
their PCP, a family practitioner, who had not seen 
their daughter, and who no longer provided obstetric 
care, although the family stated they had not received 
written notice of this. The family notified their PCP, 
and the history was allegedly variable regarding an 
ED referral, but she was offered an office appoint­
ment the next day. She worsened by midnight, was 
taken to the ED, and suffered a catastrophic event. 
Her PCP was contacted late the next afternoon, and 
support was withdrawn. The parents filed suit, settled 
hospital claims, and jury awarded trial verdict to tlle 
family as well against their PCP. Because the parents 
had already received the statutory financial limit the 
jury awarded no judgment for wrongful death dam­
ages. The parents appealed the judgment and the PCP 
cross-claimed on liability. The case was transferred to 
the Supreme Court of Kansas to assign the case prop­
erly. 1 1  That court held that the phone discussion with 
family about the patient's medical condition renewed 
the medical relationship, even though the PCP did 
not speak to the patient herself. The family alleged the 
cross-appellant did not submit an adequate record to 
establish the claimed error, and without an adequate 
record the claim fails . 12  The judgment on wrongful 
death damages was reversed, and the matter remanded 
to district court to enter a financial judgment against 
the PCP. 

In Medley v. Jewish Hospital, the patient presented 
to the ED initially complaining of chest pain radiating 
to her back.13 By the time an ED physician examined 
her, the documented complaint was abdominal pain 
and an episode of bloody diarrhea. The patient was 
admitted after a number of diagnostic tests, admit­
ted to her internal medicine physician after tele­
phone consult, and then transferred to tlle intensive 
care unit after a gastrointestinal consult by telephone 
as well. Because of a bed delay, the patient remained 
in the ED, the evaluating ED physician's shift ended, 
and the oncoming ED physician was not aware of 
the patient's presence. There was a radiology over­
read of the admission chest radiograph witl1 a con­
cern for aneurysm. There were conflicting reports in 
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the record of the transfer of this information between 
the numerous health-care providers. The Court of 
Appeals of Kentucky heard the appeal and cross­
appeal of the defense verdict on the medical malprac­
tice case alleging failure to diagnose aortic dissection, 
and affirmed. They commented that the oncoming ED 
physician owed no additional special duty since the 
patient did not have any clinical change while in the 
ED. Likewise, they dismissed additional claims based 
on the statute of limitations. Although it appears the 
radiographs were not visualized by some defendants, 
radiology reading logs were accessed by others. Phone 
communications between health care providers were 
considered part of the factual record. 

Another area of focus is the use of telephone tri­
age for health-care referrals. In Thornton v. Shah, 
the patient, who was pregnant, called the insurance 
after-hours nursing line, complaining of bleeding and 
contractions.14 There were a number of calls over the 
next week to the referral line, involving the obstetri­
cian, and the patient was apparently told to present 
to the ED when contractions were 10 minutes apart. 
1here was a subsequent office visit, absent fetal heart 
tones, and an induced delivery with fetal demise. The 
plaintiff filed suit against the physician and subse­
quently the health maintenance organization (HMO), 
in which the first two counts addressed the physi­
cian's response to the call center. There was a factual 
dispute between tl1e physician and nurses staffing the 
call center concerning notification of patient findings. 
The nurse described the telephone triage protocol, in 
which there was a section to note physician contact, 
the physician's decision to return the patient's call, and 
the nurse had the ability to render their own decision 
without contacting the physician. Further counts were 
directed against the HMO alleging a contract breach 
for not allowing physician access. The final count 
alleged negligent spoliation, as the call records were 
not retained for review. The circuit court dismissed all 
claims except the first two counts with prejudice. The 
Appellate Court of Illinois, First District affirmed the 
proper dismissal of these claims. 

Conclusion 
The "one more question" telephone scenario must 
be avoided. Even something as benign as advising a 
proper medication dose can be construed as offer­
ing medical care advice, resulting in the allegation 
of establishing a care relationship. Specific scripted 
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protocols should provide clear guidelines to the staff 
on the proper response to phone inquiries. 
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Third-Party Duty 

Case 
The physicians had worked in the hospital's emer­
gency department (ED) for a good number of years 
as hospital-based employees. However, recently the 
hospital system had been sold, resulting in a change in 
hospital management. The new owners felt that sub­
contracting tl1e ED service to a third-party employed 
group would have financial benefits for the facility, as 
well as minimizing their medicolegal risk. This was 
the standardized process throughout their hospital 
system. The director discussed this witil the partners 
in tile group, pointing out the financial benefits. At 
this point tile recommendation was to set up an inde­
pendent corporation to provide professional services, 
and operations were largely unchanged. 

Later tilat year, tile hospital's retained corporate 
counsel was in receipt of a professional liability medi­
cal malpractice clainl that tilreatened a seven-figure 
claim alleging medical malpractice. The legal process 
entailed tilat the physician group had initially filed a 
claim with an equal portion of the liability directed at 
the hospital. However, the hospital attempted to obtain 
a summary judgment motion excluding themselves 
from litigation as they had no tilird-party agency 
relationship with this professional service group, who 
bore tile responsibility for ED operations. Since the 
hospital entirely subcontracted tile service, the cor­
porate counsel tilen stated tl1at tile plaintiff attempted 
to shift tile entire medicolegal burden and financial 
demand to tile ED physician group. He added tilat tilis 
move was typically not successful, as tile hospital was 
perceived as being in charge of the facility's operation. 

The attorney asked to see tile physician staff's hos­
pital identification badges. The director had brought 
his witil him, but had left it in his car. Anotiler physi­
cian's badge stated tile name of tile hospital witil "Staff 
Physician" underneath. The attorney pointed out tilat 
tilis is just one of many factors tilat would be take 
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into consideration, but it would tend to support tile 
contention tilat tile physicians were indeed hospital 
employees. Later that week the badges were reissued 
identifying the holders as "Contracted Physicians" 

Medical Approach 
The provision of medical care often requires examina­
tion for third-party relationships in that an oversight 
organization is typically the hospital. They are often 
perceived as having tile "deepest pockets" in tile busi­
ness relationship. The facilities are typically equally 
split between those that employ tileir physicians and 
those tilat use a subcontracted group. Witil a subcon­
tracted group, the liabilities are felt to be put at arm's 
length and the tl1eory is tilere is no agency relationship 
or responsibility for the hospital to cover the actions 
of the group providing professional service, except in 
the most egregious of circumstances. However, tilis is 
often not the public perception. 

The "business" of medicine undergoes almost 
continuous change. There has been a drive for inte­
gration to capture market share. Vertical integration is 
the combination of tile hierarchy of the entire sequen­
tial chain of healtil-care delivery service from system 
entry to exit. 1  Horizontal integration captures market 
share by acquiring tl1e entire level of tile same health­
care resource in an area, such as all tile physicians. The 
balance is controlling enough of the marketplace to 
matter, while still avoiding antitrust concerns. 

The strategic integration of hospitals and physi­
cians has often been suggested to improve care effi­
ciency in tile managed care model. An evaluation by 
Cuellar and Gertler demonstrated little effect on care 
efficiency, with a tendency to increase prices espe­
cially when tile integrated care organization is exclu­
sive, occurring in less competitive marketplaces.2 

Lee evaluated hospital clinical integration based on 
data from a number of heal til-care system databases. 3 



I 
This study tested the hypothesis that structural clinical 
integration is negatively related to average total charge 
and positively related to adverse patient outcomes. 
Significant associations were found between struc­
tural clinical integration and average total charge per 
admission, between average total charge per admis­
sion and surgical complication, and between surgi­
cal complication and in-hospital death. However, the 
study did not demonstrate the expected reduction in 
total charge per admission. 

Another study utilized Donabedian's model for 
health-care outcomes research, analyzing three areas 
including structure, process, and outcomes to draw 
inferences on quality.4 They concluded that highly 
integrated structures demonstrated no immediate 
financial benefit, and structural clinical integration 
had only an indirect effect on patient care outcomes. 

Lake et al. studied recent developments in hospital­
physician relationships in 1 2  randomly selected met­
ropolitan areas, interviewing 895 respondents.5 As the 
benefits of HMO enrollment and capitation plateaued, 
65% of facilities still owned primary care practices. 
The ownership is more prevalent in concentrated 
marketplaces, but the majority (55%) of hospitals 
have decreased the size of these practices. They have 
returned to a strategy of pursuing specialists, seek­
ing additional fee-for-service revenue. Some of the 
interest in the formation of integrated care delivery 
systems, emphasizing primary care and coordinating 
hospital and physician services, has waned as defin­
able quality goals may not have materialized. There is 
a newer emphasis on hospital-specialist partnerships 
which may improve hospital finances and address 
quality issues in specific markets, but may increase 
health-care costs incurred by consumers. 

The nature of the hospital-physician affiliation 
can be predictive of both financial expenditures and 
patient outcomes. Madison performed a multivariate 
regression analysis of hospital-physician affiliations, 
such as physician-hospital organizations or salaried 
employment, and treatment of Medicare patients with 
myocardial infarction.6 The integrated salary model 
was associated with slightly higher procedure rates 
and higher patient expenditure. There was little evi­
dence that the type of hospital-physician affiliation 
had any appreciable impact on patient treatment or 
outcome. 

Hospital-physician 
such as gain sharing, 

relationships (HPR), 
bundled payments, and 

Th ird-Party Duty 

Table 1 00.1 Strategies for hospital-physician collaboration 

1 .  Better physician financial conditions 

2. Change to internal operations 

3 .  Application of behavioral ski l ls to management 

4. Change provider payment model 

5.  Simultaneous change 

Reference: Burns and Muller.' 

pay-for-performance (P4P) can have tremendous 
impact on a hospital's financial success.7 There is often 
only partial overlap of interests in achieving the mer­
itable goals of improving quality and reducing cost. 
Currently, the relationship between clinical integra­
tion and financial benefit that has been studied is 
weak and inconsistent. 

1he success of the HPR is often contingent on 
several factors. First, providing better financial condi­
tions or incentives for physicians. Second, changes to 
internal operations and systems. Third, the application 
of behavioral skills to the HPR management improves 
operation. Fourth, changes in the provider payment 
model can impact efficiency. Fifth, significant system­
atic change may need to be applied simultaneously to 
achieve success (Table 1 00. 1 ) .7 

Legal Analysis 
Most legal cases turn on the issue of hospital cor­
porate liability. In Elam v. College Park Hospital, the 
plaintiff alleged medical malpractice after a surgi­
cal procedure, alleging the hospital was obligated to 
ensure physician quality.8 The question addressed 
is whether the hospital is liable under a doctrine of 
corporate liability for the negligent conduct of inde­
pendent physicians, who are members of the medical 
staff, but are neither employees nor agents of the hos­
pital.9 1he Court of Appeals of California answered 
this question in the affirmative and reversed the trial 
court judgment. They found that no appellate decision 
of this state addressing precisely this application of 
corporate hospital liability, so the matter was treated 
as one of first impression. The premise accords with 
statutory authority recognizing hospital accountabil­
ity or the quality of the medical care provided and the 
competency of the medical staff according to the state 
Health and Safety Code.10 They held that the hospital 
generally owes a duty to ensure the competency of its 
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medical staff, and to evaluate the quality of the med­
ical care delivered on the premises. 

In Jackson v. Power, a teenage patient had a sig­
nificant fall and was airlifted to the hospital ED. 1 1  
He was examined by an ED physician working in an 
independent contractor relationship. Tests and diag­
nostics were ordered, but allegedly the patient suf­
fered significant renal vascular injury and subsequent 
renal failure. The family filed suit alleging negligence, 
attempting to hold the facility vicariously liable under 
three theories: ( 1 )  enterprise liability; (2) apparent 
authority; (3) a non-delegable duty. The superior 
court held the facility could not be held liable by an 
enterprise liability theory, but summary judgment 
motion was not granted as there was a factual dispute 
concerning the other theories. First, the "enterprise 
liability'' theory finds liability whenever the enterprise 
of the employer would have benefited by the context 
of the act of the employee, "but for" the unfortunate 
injury that may have occurred.12 Second, the "appar­
ent" or "ostensible" agency provides that: 

One who employs an independent contractor to 
perform services for another which are accepted in 
the reasonable belief that the services are rendered by 
the employer or by his servants, is subject to liability 
for physical harm caused by the negligence of the 
contractor in supplying such services, to the same 
extent as though the employer were supplying himself 
or by his servants. l3 

There are two relevant factors to find for ostensible 
agency: ( 1 )  whether the patient looks to the institu­
tion rather than the individual physician for care, and 
(2) whether the hospital "holds out" the physician 
as its employee.14 Third, the "non-delegable duty" 
requires that if a hospital undertakes to operate an 
emergency medicine facility as an integral part of its 
health-care enterprise, public policy dictates that it is 
not allowed to insulate itself from liability by shunting 
it to another individual or entity. The Supreme Court 
of Alaska affirmed the trial court denial of summary 
judgment based on enterprise liability and apparent 
authority. However, they held the facility did have a 
non-delegable duty to provide non-negligent phys­
ician care in the ED. The trial court summary judg­
ment for the defense was reversed and remanded, 
with a partial summary judgment verdict for vicarious 
liability in favor of the plaintiff. 

In Gilbert v. Sycamore Municipal Hospital, the 
patient presented with chest pain while weightlifting, 
received testing which was normal, was discharged, 
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and subsequently died.15 The ED was staffed by rotat­
ing "on-call" physicians as independent contractors, 
who had medical staff privileges and their own private 
practices. The question raised was whether the hospi­
tal could be held liable for the alleged negligence of a 
physician who was not a hospital employee. The cir­
cuit court granted summary judgment in favor of the 
hospital. The Supreme Court of Illinois reversed and 
remanded for further proceedings, holding the hospi­
tal vicariously liable under the doctrine of "apparent 
authority": 

For a hospital to be liable, a plaintiff must show 
that: ( 1 )  the hospital, or its agent, acted in a manner 
that would lead a reasonable person to conclude that 
the individual who was alleged to be negligent was 
an employee or agent of the hospital; (2) where the 
acts of the agent create the appearance of authority, 
the plaintiff must also prove that the hospital had 
knowledge of and acquiesced in them; (3) plaintiff 
acted in reliance upon the conduct of the hospital or its 
agent, consistent with ordinary care and prudence. 16 

The court found there was a general issue of fact 
about tl1e agency of the physician, and the patient's 
understanding of the process, and this should be 
decided by a fact finder. 

In Baptist Memorial Hospital v. Sampson, the 
patient presented to the ED with a bite later identi­
fied to be from a brown recluse spider. 17 She was 
treated conservatively, discharged, and re-presented 
to another facility in septic shock. The plaintiff filed a 
medical negligence lawsuit, and the Supreme Court of 
Texas addressed the question of whether the hospital 
was vicariously liable for the ED physician. The hos­
pital may not be responsible for the acts of an inde­
pendent contractor without meeting the requisites of 
ostensible agency: 

Apparent authority in Texas is based on estoppel. It 
may arise either from a principal knowingly permitting 
an agent to hold oneself out as having authority, or by 
a principal's actions which lack such ordinary care as 
to clothe an agent with the indicia of authority, thus 
leading a reasonably prudent person to believe that 
the agent has the authority they purport to exercise. 
A prerequisite to a proper finding of apparent authority 
is evidence of the conduct by the principal relied upon 
by the party asserting the estoppel defense which would 
lead a reasonably prudent person to believe an agent 
had authority to act. is 

The Supreme Court of Texas reversed the judgment 
of the Court of Appeals and decided against financial 
recovery for the plaintiff. They held that no conduct of 



the hospital would lead a reasonable patient to believe 
that the treating emergency physicians were hospital 
employees. 

In Simmons v. Tuoemy Regional Medical Center, 
the patient was involved in a moped accident, pre­
sented to the ED, allegedly confused, was discharged, 
re-presented to another facility with subdural hema­
toma, and died.19 The daughter signed the treatment 
consent form that read: 

The physicians practicing in this emergency room are 
not employees ofTuoemy Regional Medical Center. 
They are independent physicians, as are all physicians 
practicing at this hospital. 

This arrangement was replicated in the profes­
sional service contract between the group and facil­
ity, and the facility agreed to not: "exercise any control 
over the means, manner or methods by which any 
Physician supplied by carried out their duties:' The 
fan1ily filed suit for negligent care, the trial court 
awarded summary judgment to the facility attributing 
significance to the notice and contract. The Court of 
Appeals of South Carolina heard the plaintiff appeal 
citing actual agency, apparent agency, and non­
delegable duty. Traditionally, employers have avoided 
vicarious liability for the torts of their employees, 
which agency law has imposed through the doctrine 
of "respondeat superior;' by utilizing an independent 
contractor arrangement.20 However, "a person who 
delegates to an independent contractor an absolute 
duty owed to another person remains liable for the 
negligence of the independent contractor just as if 
they were an employee:'2L22 

There are at least five criteria that should be con­
sidered in determining the presence of a "master­
servant" relationship. First, who has the power to 
select and engage the servant. Second, the payment 
of wages. Third, the power to discharge the worker. 
Fourth, the power to control the servant's conduct. 
Fifth, whether the work is a part of the regular business 
of the employee. The controlling factor appears to be 
controlling conduct, the right to control and direct the 
servant in the performance of work, and the manner 
in which the work is to be done. (Table 100.2) .23 The 
Simmons trial decision was reversed and remanded 
for further consideration. The court's opinion was 
that it was public policy, and not traditional rules of 
the law of agency or torts, which should underlie the 
decision to hold hospitals liable for malpractice which 
occurs in the ED. 

Third-Party Duty 

Table 1 00.2 Criteria for "master-servant" relationship 

1 .  Power to select and engage 

2.  Payment of wages 

3. Power to discharge 

4. Control of the worker's conduct 

5. Part of the regular business of employee 

Reference: Keitz.23 

In Boren v. Weeks, the patient was brought to the 
ED by her husband, who signed an extensive three­
page consent form, although he stated, "he was not 
asked to read anything:'24 The consent form disa­
vowed the existence of any employment or agency 
relationship with the emergency physicians. The 
patient presented with a fall, was diagnosed with 
contusions, discharged, and returned with worsen­
ing symptoms, was admitted and succumbed alleg­
edly to a pulmonary embolism. The trial court denied 
the hospital's summary judgment motion as there is 
a dispute of material fact concerning vicarious liabil­
ity. TI1e appellate court reversed the trial court's deci­
sion, granting summary judgment to the hospital on 
all grounds. 1hey held that, "efforts to disavow that 
the ED physicians were agents of the hospital were 
sufficient to preclude the plaintiff's claim based on 
apparent agencY:' The Supreme Court of Tennessee 
reversed the summary judgment and remanded for 
further consideration, as there are genuine issues of 
fact concerning vicarious liability under the apparent 
agency theory. They held that the patient and family 
relied on the hospital to provide emergency medi­
cal care, not relying on a particular physician. They 
accepted services with the belief the ED physicians 
were hospital employees, and could not say as a mat­
ter of law that the consent form provided adequate 
notice. 

In summary, the hospital's duties have been clas­
sified into four general areas as cited in Thompson 
v. Nason Hospital.25 First, the duty to use reasonable 
care in the maintenance of safe and adequate facili­
ties and equipment.26 Second, a duty to select and 
retain only competent physicians.27 Third, a duty to 
oversee all persons who practice medicine within its 
walls related to patient care.28 Fourth, a duty to formu­
late, adopt, and enforce adequate rules and policies to 
ensure quality patient care (Table 100.3) .29 
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Table 1 00.3 Summary of hospital duties 

1 .  Maintenance of safe and adequate facilities and equipment 

2. Select and retain only competent physicians 

3. Oversee all persons practicing medicine within the walls 

4. Formulate, adopt, and enforce patient care policies to ensure 
quality 

References: 25-n 

Conclusion 
A number of factors must be considered in the analy­
sis of the provider relationship, but the name of the 
group itself, the badge identification, who makes 
the schedule, and who collects and bills for services 
are often deciding factors in making a distinction 
between these two business models. The final deci­
sion has import in the medicolegal financial liability 
in alleged medical malpractice cases. 

In the employed physician model, the hospital 
typically takes ultimate responsibility for the group's 
actions and liabilities. It is important to recognize 
whether it is the professional service group that main­
tains responsibility for care provided versus a shared 
responsibility plan, with the obvious financial reper­
cussions of this decision. 
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Transfer 
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Case 
The rescue squad called the emergency department 
(ED) to say they were bringing in a motorcyclist who 
had experienced a traumatic accident on a rural road. 
They had established intravenous lines and had the 
patient on high-flow oxygen, and they were concerned 
about a chest injury. The ED physician attempted 
to place the helicopter on standby for transfer to a 
regional trauma center, but the weather was too bad 
for the helicopter to fly, so the ground transport unit 
was dispatched. 

The receiving hospital accepted the patient, but 
suggested he needed to be stabilized before trans­
port. The chest radiograph revealed a small left-sided 
pneumothorax and the patient was on high flow to 
maintain oxygen saturation in the low 90s. The nurse 
asked if they were going to put a chest tube in, and the 
physician said no: the pneumothorax was small and 
since they weren't flying at altitude the patient would 
be OK for the transfer. The paramedics loaded the 
patient to go, continued to run fluid and administer 
oxygen, and took the records and chest radiograph 
with them to the receiving facility. 

Later that year hospital counsel received a plaintiff 
pleading alleging medical malpractice. The receiving 
hospital felt the patient was unstable for transport. He 
had a pneumothorax that was not remedied, and had a 
long and complicated course in the intensive care unit 
(ICU) as a result. 

The provider responded that the pneumothorax 
was small, the patient was oxygenating, and was able 
to be transferred in that condition; the requirement 
had been to get him to a trauma center rapidly. 

Medical Approach 
There is often uncertainty in the transfer process 
when patients are moved up a level of care. However, 
it is considered that the transferring facility takes 

responsibility and is required to institute and main­
tain stabilization maneuvers to ensure safe transport. 
The receiving facility does not take responsibility until 
the patient reaches its door. Often the transferring 
facility does not recognize this and feels that once the 
patient is transferred from their premises they have 
no further responsibility for the medical transfer. 
Aeromedical evacuation can minimize transfer prob­
lems. However, when that resource is not available, 
prolonged ground transport may make them worse. 

A significant proportion of emergency medicine 
transfers involve the trauma population. Spain et al. 
evaluated transfers to a Level I academic trauma 
center after contact with their call center.1 Of 821 
patient transfer calls received, 6.3% (52) were for 
consultation only and 9.4% (77) were canceled by the 
referring hospital. This call incidence distilled down to 
84.3% (692) transfer requests. The majority of patients 
(77%, 534) were accepted for transfer, 19% ( 1 34) were 
denied for no capacity, and 4% (24) were declined 
as not clinically indicated. The transferred patients 
were younger (32 ± 1 .49 years vs. 38.9 ± 0.5 1 years, P 
< 0.05) and more likely to require an operation than 
directly admitted patients (58% vs. 5 1  %, P < 0.05), but 
had similar injury severity scores and lengt11 of stay. 
The most commonly requested services were trauma 
(24%) and neurosurgery (24%) ,  followed by ortho­
pedics (20%). Surgical intervention occurred most 
commonly with orthopedics (60%), followed by neu­
rosurgery ( 1 3%) and trauma ( 10%). The transferred 
patients, 20% of the admission volume, had an identi­
cal payer mix and similar operative needs to the local 
catchment area patients. The greatest impact was felt 
by ortl1opedics, neurosurgery, and the trauma service, 
as the reason for transfer was for specialty availability. 

There has been an increase in both the number 
and nature of trauma patient transfers, as profiled by 
Esposito et al.2 The trauma population increased by 
6%, while the transfer population increased by 34%. 
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The prevalence of orthopedic injury increased by 
25%, while the transfer rate increased by 48%. The 
incidence of head injury increased by 14%, while the 
transfer rate increased by 44%. The most common 
time for transfer was presentation between 3 p.m. and 
7 a.m. at the outside facility. The mean malpractice 
premiums increased by 90% in the high-risk special­
ties: general, orthopedic, and neurosurgery. During 
the study period, waivers of regulatory compliance 
were requested by 28% of trauma centers (39%). 
There has been a disproportionate increase in trauma 
transfers. 

Another area of focus is radiology imaging before 
transfer of trauma patients to a Level I trauma center 
from a rural ED. Lee et al. performed a question­
naire survey with a 68.3% ( 149/2 18) response rate.3 
Radiology imaging was obtained before transfer in 
one-third (33 . 1  %) of cases because of the percep­
tion that it was desired by the trauma center inde­
pendent of acuity. Likewise, 28% obtained imaging 
because of liability concerns, even if it delayed trans­
fer. Overall, 45% obtained imaging for either a per­
ceived requirement or concerns over liability. Those 
without Advanced Trauma Life Support training are 
more likely to use all available resources before trans­
fer. There are numerous factors not related to patient 
acuity that may delay transfer. 

The transfer rationale in most cases is to a higher 
level of patient care. Menchine performed an analysis 
of 347 ED directors with a 70% (243) response rate, 
soliciting opinions about specialty care capabilities.4 
The majority (80%) of respondents had internal medi­
cine, obstetrics-gynecology, and pediatrics on call, 
but less than 60% of the EDs reported cardiac sur­
gery, otolaryngology, neurosurgery, plastic surgery, 
or vascular surgery on call. The on-call coverage was 
rated to have worsened over the last 3 years for 10 of 
the 16 specialties surveyed. Rural EDs were likely to 
transfer at least one patient per day to a higher level of 
care. The longest delays, on average over 3 hours, were 
associated with ENT, orthopedics, plastic surgery, and 
mental health transfers. The use of pre-established 
specialty transfer protocols can improve the process. 

Legal Analysis 
In Hastings v. Baton Rouge General Hospital, the 
patient presented to the ED with multiple thoracic 
stab wounds and was resuscitated initially requiring 
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a chest tube thoracostomy and blood transfusion.5 
The cardiothoracic surgeon was consulted, who 
allegedly asked the patient's insurance status and 
recommended transfer. The ED staff were uncomfort­
able with the transfer and offered to accompany the 
patient. Although initially stabilized, he decompen­
sated in the ambulance, was returned to the ED, and 
succumbed to his injury. The cardiothoracic surgeon 
who was consulted for care opined that even if the 
patient had survived the transfer, the outcome would 
likely have been unchanged. The trial court granted 
a directed verdict in favor of the defendant physi­
cians and hospital, which was affirmed by the appeal 
court holding that there was no surgical negligence 
or deviation from the standard of care. The directed 
verdict is granted when, "the facts and inferences 
point so strongly in favor of one party that reason­
able people could not reach a contrary verdict:' It is 
appropriate not when there is a preponderance of evi­
dence, but only when the evidence overwhelmingly 
points to one conclusion.6 The Supreme Court of 
Louisiana held that reasonable people could disagree 
as to whether there was negligence. The appeal court 
verdict was reversed and remanded to trial court for 
decision on case merits. 

In Power v. Arlington Hospital Association, the 
patient presented to the ED with hip, back and 
abdominal pain, difficulty walking, and chills.7 She 
was evaluated by two physicians, and discharged 
with pain medication and orthopedic follow-up. 
She returned, was diagnosed with septic shock, and 
ultimately transferred to a hospital closer to home 
after a 4-month stay. The patient filed suit alleg­
ing as one issue in addition to medical screening, 
that the transfer was improper, as she was unstable, 
violating Emergency Medical Treatment and Labor 
Act (EMTALA) requirements.8 The trial court jury 
awarded damages to the plaintiff on the medical 
screening issue. They denied the hospital's sum­
mary judgment motion, but jury found in favor of 
the hospital on the transfer count. The United States 
Court of Appeals, Fourth District affirmed this ver­
dict on the transfer issue, and vacated the damage 
award and remanded to district court to conform 
verdicts to Virginia statutory caps on medical mal­
practice damages.9•10 The trial court was ultimately 
persuaded that the transfer matter pertained to ED 
transfers, thus by accepting this as factual the deci­
sion of whether it was appropriate was avoided. 



I 
In Roberts v. Galen of Virginia, Inc. , the patient 

presented to the ED with severe injury after a truck 
versus pedestrian accident. I I After a 6-week hos­
pital stay, she was transferred to a health-care facil­
ity across state lines, where she did not qualify for 
financial assistance because of the residency criteria. 
The petitioner filed a federal action alleging violation 
of the EMTALA stabilization and transfer require­
ment.8 The district court granted summary judgment 
to the respondent on the grounds that the petitioner 
failed to show either she was stable, or the decision to 
authorize transfer was made for an improper motive. 
The appeal court affirmed, stating that to prove the 
stabilization requirement, an "improper motive" was 
required by EMTALA. The Supreme Court of the 
United States granted certiorari and reversed, rein­
stating the trial court summary judgment verdict for 
the facility respondent. They held that the "improper 
motive" contention does not have basis in any statu­
tory construction. 

In Coleman v. Deno, the patient made two vis­
its to the hospital ED, first with chest pain and then 
with arm swelling, bullae, and fever. 12 He was about 
to be discharged again with a diagnosis of celluli­
tis and outpatient antibiotics, but his white blood 
cell count was found to be elevated and a transfer 
was sought. The decision was made allegedly on the 
basis of insurance status and greater experience with 
complicated infection. An evidentiary ruling by the 
trial judge precluded the jury from being informed 
of the alleged insurance rationale for transfer. The 
patient was transferred to the tertiary care referral 
center and underwent lifesaving surgery requiring 
left arm amputation. The plaintiff sued the ED phy­
sician for "improper transfer" of the patient under 
general tort law. The Supreme Court of Louisiana 
concluded the cause of action was based solely 
on medical malpractice, based on the Medical 
Malpractice Act. I3 Thus, the appeal court finding of 
intentional tort, based on "patient dumping;' was in 
error. The case was remanded for meaningful review 
of the malpractice issue. 

Transfer 

Conclusion 
Clearly, every patient transfer undergoes a significant 
an1ount of scrutiny so proper care is required in all 
aspects of the transfer process. Most institutions have 
protocolized the process, allowing the staff to utilize sim­
ple checklists to ensure proper procedural compliance. 
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Translation, Interpreting, and 
Language Issues 

Case 
The nurse came to get the physician and said they 
were having trouble because the patient didn't speak 
English. She couldn't get a history from him, or any 
information about medications or allergies. There was 
no one accompanying the patient, who had appar­
ently been staying at a local shelter. It was hard even 
to figure out a chief complaint, but he seemed to be 
motioning to his legs. The physician went to talk to 
the patient, but did not do any better. They had a hard 
time even finding out what country he was from, but 
he was able to point out a general region on a world 
map. There were no family or friends to translate for 
him. One of the residents from the shelter was invited 
to the emergency department (ED) to help, and even­
tually they were able to determine the patient's coun­
try of origin. This made it possible to use the standard 
commercial language line to help facilitate the discus­
sion. His problem was that his feet hurt, and his medi­
cal issues were resolved relatively quickly. The ED staff 
were able to find a social media page offering cultural 
support from a local group of established residents 
who had previously immigrated from this area of the 
world, and someone from the group came to help with 
the patient's discharge when the care was done. 

Medical Approach 
The ED is a difficult environment to work in at any 
time, and language difficulties can make matters even 
worse. How easy it is to resolve this problem depends 
on the origin and rarity of the language. Most pro­
grams have an informal approach that begins with a 
staff language databank involving both employees and 
physician health-care providers. 

We make use of family members if we can, but a 
common scenario in which the child of an immigrant 
has a good command of the English language leaves us 
with the ethical quandary of asking a child to translate 
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for an adult, which is not a proper intervention unless 
there are exigent circumstances. We typically cannot 
rely on a history obtained in this way as it may be 
modified to facilitate the third-party discussion. Also, 
requiring a minor to take medical responsibility for an 
adult parent is not morally or legally sound. 

The physician-patient relationship is built through 
communication promoted by the effective use of a 
common language.1 Not only is this essential to the 
diagnostic process, it establishes an empathetic base­
line as well. Language barriers deprive the patient and 
physician of this valuable connection. 

"Limited English proficient" (LEP) is the term 
used by the US Department of Health and Human 
Services (DHHS) Office for Civil Rights to define 
that portion of the US population that has little or no 
English-speaking ability. The DHHS views inadequate 
language interpretation as a form of discrimination.1 
The Civil Rights Act of 1 964 states that "no person in 
the United States shall on the ground of race, color, 
or national origin be excluded from participation in, 
be denied the benefits of or be otherwise subjected to 
discrimination" under any federally supported pro­
gram.2 In 2000, President Clinton signed Executive 
Order 13 166, Improving Access to Services for 
Persons witl1 Limited English Proficiency. 3 This order 
required federal agencies to examine tl1e services they 
provide, identify any need for services to those with 
LEP, and develop and implement a system to provide 
those services and provide meaningful access to them 
(Table 102. 1 ) .  

The DHHS Office of  Minority Health issued the 
National Standards for Culturally and Linguistically 
Appropriate Services (CLAS) in Health Care: Final 
Report in 200 1 (Table 1 02.2).4 These standards rec­
ommend that all patients receive culturally appropri­
ate care in t11eir preferred language. Bilingual staff or 
interpretation services should be available during all 
hours of operation. The preferred language should 



Table 1 02.1 Improving access to services for those with limited 
English proficiency (LEP) 

1 .  Examine the services provided 

2. Identify needs for services 

3. Develop and Implement system 

4. Provide meaningful access 

Reference: Clinton.3 

Table 1 02.2 Culturally a nd linguistically a ppropriate services 
(CLAS) in health care 

1 .  Care culturally consistent and in preferred language 

2. Diverse staff characteristic of the service area 

3. Education in  culturally and l inguistically appropriate care 

4. Provide language assistive services, bi l ingual staff, 
a nd interpreters 

5. Verbal and written notice of language 
assistive service 

6. Family and friends should not provide service (except at 
patient's request) 

7. Easily u nderstood patient materials a nd signage 

8. Written strategic plan, accountabil ity, and oversight 

9. Organizational self-assessment of CLAS-related activity 

1 0. Patient communication information incorporated in record 

1 1 . Maintain demographic, cultural, and epidemiological 
community profi le 

1 2. Develop and maintain community collaborative 
partnerships 

1 3. Conflict and grievance procedures should be culturally 
sensitive 

1 4. Public notices and information include standards 

Reference: CLAS.4 

be available in verbal or written format. Family and 
friends should not be used to interpret unless the 
patient requests it. There should be ongoing staff edu­
cation, program assessment, and community orienta­
tion to the CLAS program. 

The Department of Justice regulations, implement­
ing Title VI of the Civil Rights Act of 1964, state that 
recipients of federal financial assistance have a respon­
sibility to ensure meaningful access to their programs 
and activities by persons with LEP (Table 102.3) .2•5 
They recommend providing language assistance ser­
vices. First, interpretation, or oral language services 
include: ( 1 )  hiring bilingual staff,;(2) hiring staff 
interpreters; (3) contracting for interpreters; ( 4) using 

Tra nslation, I nterpreting, and Language Issues 

Table 1 02.3 Guidance regarding Title VI prohibition against 
national origin discrimination affecting people with limited 
English proficiency 

Interpretation: oral language service 

1 .  Hiring bi l ingual staff 

2. Hiring staff interpreters 

3. Contracting for interpreters 

4. Using telephone interpreter l ines 

5 .  Using community volunteers 

6. Using family members or friends 

Translation: written language service 

1 .  Safe harbor 

a.  5%, 1 000 persons: Translated materials 

b. 5%, 50 persons: Translated availability notice 

2. Maintain competence of translators 

Effective language assistance plan 

1 .  Identify those i n  need of LEP services 

2. Specify the language assistive measures provided 

3. Train staff effectively 

4. Provide notice to those with LEP needs 

5. Monitor and update the LEP Plan 

Reference: DOJ.5 

telephone interpreter lines; (5) using community vol­
unteers; (6) use of family members or friends. 

Second, translation, or a written language ser­
vice. The facility should comply with safe harbor 
requirements. The need for translated documents is 
triggered at the 5% or 1 000 population served level, 
whichever is less. The need for a written notice in the 
primary language discussing availability of materials 
is triggered if there are less than 50 persons at the 
5% level. The facility must ensure the competence of 
translators. 

Third, the regulations describe the elements of 
an effective language assistance plan to include: ( 1 )  
identifying those i n  need o f  LEP services; (2) speci­
fying the language assistive measures provided; 
(3) training staff effectively; ( 4) providing notice to 
those with LEP needs; (5)  monitoring and updating 
the LEP plan. 

The Americans with Disabilities Act of 1990 
(ADA) requires that the needs for people with com­
munication disabilities involving vision, hearing and 
speech be met.6 Those with hearing impairment typ­
ically require the use of an American Sign Language 
interpreter, or communication in writing. Those with 
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visual impairment often require auditory or tactile 
communication materials. 

The facility is required to provide "auxiliary aids 
and services" to assist. Those with vision loss can be 
provided with ( 1 )  a qualified reader, (2) large print 
materials, (3) Braille materials, ( 4) computer screen­
reading software, or (5) an audio recording of printed 
material. Those with hearing impairment may be 
provided with ( 1 )  a qualified notetaker, (2) a sign lan­
guage interpreter, (3) an oral interpreter, ( 4) a cued 
speech interpreter, (5) a tactile interpreter, or (6) real­
time captioning. Those with speech impairment could 
be provided with ( 1 )  a transliterator, a person trained 
to recognize unclear speech or (2) a communications 
board.7 Newer technology includes real-time caption­
ing, telecommunications relay service, video relay ser­
vices, and video remote interpreting. 

Health-care providers in the United States are 
encountering a rising number of LEP patients, cur­
rently 26 million. The number has increased by 30% 
over the past decade, triple the growth rate of the 
total population.8 The average US hospital spends 
nearly $ 1  million a year on language services. This 
must be balanced against the medicolegal risk asso­
ciated with an unresolved language barrier. The legal 
risks of ineffective communication are manifest in all 
aspects of medical practice.9 First, there is increased 
risk of malpractice litigation as a result of obtaining an 
inadequate medical history. Second, there is legal vul­
nerability concerning the lack of informed consent. 
Third, there can be a breach of the duty to warn of the 
risks associated with treatment methods and medica­
tions. Fourth, there can be a breach of the patient's 
privacy rights (Table 102.4). 

Language barriers may have significant impact 
on patient interactions in the ED. Timmins studied 
a group of systematic reviews of language barriers 
in health care for Latino populations.10 They evalu­
ated access to care, quality of care and health status, 
and outcomes. First, they found that 55% (5/9) expe­
rienced a significant adverse effect on access to care 

Table 1 02.4 Legal risks of ineffective communication 

1 .  Increased risk of malpractice litigation 

2. Lack of informed consent 

3. Breach of the duty to warn 

4. Breach of patient's right to privacy 

Reference: Kempen• 
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based on language issues, while 33% (3) found weak or 
mixed evidence. Second, 86% (617) of studies evaluat­
ing quality of care found an adverse effect. Third, 66% 
(2/3) found language barriers a risk factor for adverse 
outcome. They concluded that non-English-speaking 
populations were at risk for decreased health-care 
access. 

The interface and language barrier between resource 
availability and utilization has come into question. 
Waxman and Levitt evaluated whether non-English­
speaking patients presenting to the ED had more diag­
nostic tests, higher admission rates, and longer length 
of stay. 1 1  They evaluated 324 patients, of whom 1 72 
were non-English-speaking. The language distribution 
was Spanish (31 .0%), Cantonese (5.9%), Hindi (2.5%), 
Arabic ( 1 .9%), Mien ( 1 .5%), Russian (0.9%), Mandarin 
(0.6%), Korean (0.3%), and other (9.0%). Non-English­
speaking patients had more tests ordered, including 
three times as many CT scans for abdominal pain, but 
there was no difference with chest pain test ordering, 
admission rates, or ED length of stay. 

Language barriers can impact patient satisfac­
tion as well. Carrasquillo et al. surveyed 2333 patients 
presenting to the ED, in which 15% (354) reported 
English was not their primary language.12 There was 
significant difference in overall satisfaction between 
English-speaking (71  %) and non-English-speaking 
(52%) patients (P < 0.01 ) :  9.5% of the English-speaking 
and 14% of the non-English-speaking patients would 
not return to the same ED if they had an emergency 
condition (P < 0.05). Multivariate analysis found non­
English-speakers were less likely to be satisfied with 
their care, or return to the same ED. They were more 
likely to report problems with care, communication, 
and testing (Table 102.5). Targeted strategies are 

Table 1 02.S Impact of language barriers on patient satisfaction 

Parameter 

Less Likely 

1 .  Less likely to be satisfied 

2. Less likely to return 

More likely 

3. Report care problems 

4. Communication issues 

5. Testing issues 

Reference: Carrasquil lo et a l . ' 2  

Significance 

OR, 95% CI 

0.59, 0.39-0.90 

0.57, 0.34-0.95 

1 .70, 1 .05-2.74 

1 .7 1 , 1 . 1 8-2.47 

1 .77, 1 . 1 9-2.64 
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needed to address satisfaction in this group, although 
most facilities have language translation software such 
as AT&T Language Line or Google Translate available 
in their ED. 

Ramirez et al. performed a literature review of 
studies comparing outcome of those with LEP pre­
senting to the ED.13 This group was associated with 
less satisfaction with medical encounter, having dif­
ferent rates of diagnostic testing, and receiving less 
information on follow-up. The use of professional 
interpretation services has been associated with 
improved satisfaction and access to health care. These 
services are often underutilized due to the perceived 
time, labor, and cost required, and facilities often rely 
on ad hoc interpreters. 

Karliner et al. evaluated the effect of professional 
interpreters measured in a review of 3698 references, 
in which 21 studies that used professional interpret­
ers were identified.14 They studied communication 
(errors and comprehension), utilization, clinical 
outcome, and satisfaction. The use of a professional 
interpreter was associated with improved clinical care 
comparable to patients without language limitations. 

Legal Analysis 
In Gerena v. Fogari, the patient saw an office-based 
physician monthly for an ongoing chronic condition.15 
The patient requested a sign language interpreter for 
her visits, and the physician allegedly declined because 
the cost of the translation service would exceed visit 
billing. Patient and physician communicated with 
an ad hoc repertoire of gestures, family assistance, 
and writing. The patient was concerned, but contin­
ued with the physician. The trial court awarded both 
compensatory and punitive damages for the plaintiff. 
Afterwards, there was an appeal by the physician, and 
pretrial settlement. 

In Quintero v. Encarnacion, the patient was 
involuntarily committed to a state hospital, after 
being found wandering, and diagnosed with schiz­
ophrenia.16 She was a member of an indigenous 
group and did not speak English. Suit was filed by 
the plaintiff in conjunction with an advocacy group 
alleging violation of federal law, 42 U.S.C. § 1983, 
and the defendants moved to dismiss on qualified 
immunity grounds. 17 The district court dismissed 
social workers and psychologists, but denied immu­
nity for administrators and physicians. Qualified 
immunity shields government officials performing 
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discretionary functions from individual liability 
unless their conduct violates "clearly established 
statutory or constitutional rights of which a reason­
able person would have known."18·19 

The United States Court of Appeals, Tenth Circuit 
ruled on the interlocutory appeal of denial of quali­
fied immunity, and affirmed. They rejected any claim 
that discussion of new medications could be fulfilled 
by conducting explanation in a language the patient 
could not understand. 

Conclusion 
Medical decision-making requires a significant 
amount of question-and-answer between provider 
and patient, especially for more complex points of dis­
cussion. It is essential for the two to be able to commu­
nicate. The current endorsed interpretation standard 
is a commercial language line, a paid service which 
is extremely helpful. The cost is a significant factor, 
but the language line remains the standard of care, as 
we are obligated to provide interpretation services to 
establish proper communication approaches for all 
patients. 
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Triage 

Case 
The hospital facility had recently undergone a new ini­
tiative to address the triage process in the emergency 
department (ED). This began with additional educa­
tion and instituted a new triage system, in which the 
nurses were reoriented as the system began. The nurses 
had concerns that the system was prone to overtriage, 
often overutilizing scarce resources, but on occasion 
that had been noted under the previous triage process 
as well. Gradually the personnel adapted and the pro­
gram continued without apparent concern. 

About a year later a subpoena was delivered to tl1e 
ED alleging a medical malpractice event. The agent was 
directed to take the subpoena to the hospital risk man­
agement department, but they declined and instead 
handed the subpoena directly to the physician, who 
immediately forwarded it to the Risk Management 
department. Risk Management contacted the ED dir­
ector about a week later and reviewed tl1e complaint 
which concerned an allegedly missed chest pain, 
clearly an atypical presentation. One of the allegations 
was that the patient was mistriaged in the process; it 
was suggested this had a significant adverse impact on 
tl1e patient. The director's response was that he was 
happy to comment on the medical issues involved, but 
the physicians may have had little to do witl1 the tri­
age process, which is often a hospital nursing-based 
initiative although the physician typically assists with 
the implementation. The ED director recommended 
a discussion with the nursing department director as 
well, with concerns about the triage process. 

Medical Approach 
Most medical malpractice allegations are all­
encompassing, typically working from a template 
invoking every conceivable portion of tl1e health­
care process as a potential area of deviation from the 
standard of care. One of those areas is often the triage 

process, alleging the patient was undertriaged, result­
ing in some additional or compound injury. 

The typical triage process distinguishes anything 
from three to five ED triage categories, witl1 the five 
being tl1e most common. A simplistic analysis esti­
mates that 10% of patients are critically ill or injured, 
30% are seriously ill or injured, and 60% have minor 
injury or illness. Historically, the triage process was 
used to allocate scarce resources. This has largely been 
supplanted by a "demand triage" process when the ED 
gets busy. Some facilities have moved to a "bedside tri­
age" process in which the screening function is transi­
tioned to more of a documentation function. 

Perhaps the most crucial question involves the eth­
ics of the triage process itself. Aacharya questioned the 
ethical basis of the "routine triage" process based on 
the four principles of biomedical etl1ics (Table 103 . 1 )  . 1  
First, the respect for autonomy establishes that compe­
tent patients have the right to make their own medical 
decisions. This complicates the triage process, as most 
believe their complaint is a "true emergency." Second, 
the principle of nonmaleficence or "do no harm:' with 
its Hippocratic origin. Undertriage may manifest as a 
patient's prolonged wait for care. Third, beneficence 
is the moral obligation to perform good acts for the 
patient. Overtriage may make valuable resources less 
available for others. Fourth, the concept of distribu­
tive justice requires fair allocation of resources, if they 
are limited. This manifests as a fair, but not equitable, 

Table 1 03.1 Ethical basis of triage 

1 .  Respect for autonomy 

2. Nonmaleficence: "do no harm" 

3. Beneficence: "good acts" 

4. Justice: "proper balance" 

Reference: Aacharya et al . '  
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distribution of resources. This is the basis of acuity­
based triage, rather then temporal-based triage. 

The obvious question is, how reliable is the triage 
process? Fernandez et al. utilized scripted encounters 
twice in a 6-week period with triage nurses using a 
five-tier system.2 The nurses estimated severity, prob­
ability of admission, timeframe to physician evalua­
tion, need for monitored bed, and need for diagnostic 
services. There were 37 participants in which 33% 
( 4) of the nurses assigned the same severity. The nurs­
ing interrater agreement was 0.757 for triage severity. 
The nursing-physician agreement in need for moni­
toring was substantial. 

The same research group headed by Wuerz revis­
ited this issue in a larger study with 87 participants.3 
lnterrater agreement on triage category was now poor 
(Kendall correlation (K) = 0.347). Only 24% ( 13/ 
25) of participants rated the five scripted scenarios 
at the same severity in both phases, with K ranging 
from 0.145 to 0.554. There was wide variation in esti­
mates of admission probability and time to physician 
evaluation. However, there was good correlation over 
diagnostic studies or need for a monitored bed. The 
conclusion is that there is significant variability in 
intrarater and interrater liability. 

Another question is whether triage can be used to 
refer patients outside of the ED for care. Lowe et al. 
performed a historical cohort study in which two ED 
nurses reviewed triage sheets to determine whether 
cases met published triage guidelines to refuse care.4 
They identified 106 patients who could have been 
potentially refused care according to published triage 
guidelines, where 33% (35) actually had appropriate 
visits and 3.7% (4) would have required admission. 
The triage guidelines were not sufficiently sensitive to 
identify those who needed or did not need ED care. 

Legal Analysis 
In Phillips v. Hillcrest Medical Center, tl1e patient pre­
sented to the ED with chest pain and pneumonia-like 
symptoms, with some uncertainty over his insur­
ance status.5 He was registered, "triaged" by a regis­
tered nurse, seen by a physician on the minor care 
side, and discharged with prescriptions and follow­
up care with a clinic .

. 
He presented to another facil­

ity, there were some historical inconsistencies, and 
he eventually died allegedly due to endocarditis. The 
family filed a claim alleging medical malpractice and 
an Emergency Medical Treatment and Labor Act 
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(EMTALA) violation.6 The district court dismissed 
the EMTALA claim, the jury found for the medical 
center, and plaintiffs appealed. As one issue, the appel­
lants alleged disparate treatment, as they were not 
allowed to cross-examine the triage nurse, but allowed 
to review records. They specifically asked if chest pain 
patients were more commonly sent to the emergency 
side or the minor side. The nurse later responded that 
she could make no categorical statement. The United 
States Court of Appeals, Tenth Circuit affirmed the 
ruling. They held the district court did not abuse its 
discretion in deciding the presentation of evidence by 
alternative means. 

In Costello v. Christus Santa Rosa Health Care 
Corp. the patient presented to the ED with a com­
plaint of chest pain.7 She was "triaged" by the nurs­
ing staff, returned to the waiting room, and suffered 
a cardiac arrest there, from which she could not 
be resuscitated. The family filed suit, alleging that 
patients presenting with chest pain, especially in 
this patient's age group, "require immediate triage 
to an examination room, placement on a telemetry 
monitor, and a 'stat' EKG followed by prompt physi­
cian evaluation:' The trial court dismissed the plain­
tiff medical malpractice claim, holding the expert 
reports did not satisfy the Texas Medical Liability 
and Insurance Improvement Act, and affirmed by the 
Court of Appeals of Texas, San Antonio.8 The appeal 
contended that the trial court abused its discretion in 
holding that the expert reports did not make a good­
faith effort to meet the requirements of the Act. The 
expert report must provide enough information to 
fulfill two purposes: ( 1 )  inform the defendant of the 
specific conduct called into question and (2) provide 
a basis for the trial court to conclude the claims have 
merit.9•10 The court held that the nurse expert did 
not establish her qualifications to express an expert 
opinion on causation of someone's death, or render a 
medical diagnosis. A nursing license does not auto­
matically qualify the registered nurse as an expert on 
any medical subject, nor is a licensed medical doc­
tor qualified on all issues. "Those who purport to be 
experts truly have expertise concerning the actual 
subject about which they are offering an opinion:' 1 1  
Likewise, they determined the physician expert opin­
ion was conclusive on the issue of causation. Once it 
was felt that neither expert testimony complied with 
the statutory requirements of the Act, the court had 
no discretion and dismissed with prejudice, which 
was affirmed. 



In Howland v. Wadsworth, the patient presented 
to the ED with bilateral foot pain and coldness.12 
Emergency medical services (EMS) personnel found 
normal vital signs and physical exam. The triage nurse 
assigned the patient a Level IV status, designating 
her condition "non-urgent:' She was evaluated by the 
physician assistant, care was discussed with the super­
vising physician, and she was discharged with a cel­
lulitis diagnosis. Twelve hours after discharge, EMS 
was again summoned, cardiopulmonary resuscitation 
(CPR) was begun, she was resuscitated, and required 
bilateral below-knee amputations. The family filed a 
claim for ordinary and gross negligence, alleging fail­
ure to provide the necessary medical treatment. The 
defendants moved for a directed verdict because the 
action arose from the delivery of "emergency medi­
cal care" and they failed to prove gross negligence 
as required by "clear and convincing" evidence as 
required by the Georgia Code. t3 The trial court denied 
the motion, the jury applied the ordinary negligence 
standard, and awarded the plaintiff financial damages. 
The defendants appealed and the Court of Appeals of 
Georgia affirmed the trial court decision. They held 
there was no undue influence or misleading instruc­
tions to the jury, who made their determination of the 
negligence standard applied. 

The jury instruction recommended that if the care 
provided to the defendant was "emergency medical 
services" the gross negligence standard applied; if not, 
then the ordinary negligence standard applied. As the 
patient was assigned a non-urgent severity classifica­
tion, there was not a compelling argument from the 
defendant on this matter. 

Conclusion 
The important point is that responsibility for 
decision-making in the triage process is routinely 
hospital-based, involving nursing service education. 
It typically does not involve physicians, except at the 

Triage 

administrative level in a conjoint oversight process. It 
is thus important to direct any concerns to the appro­
priate area, while presenting a unified strategy as a 
departmental initiative. 
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Case 
The patient had come in to the emergency department 
(ED) with gastroenteritis-type symptoms, including 
nausea, vomiting, and a slight fever. She had children 
at home who were also sick, and felt she had improved 
a little over the last day. The ED physician had done 
the standard laboratory evaluation, including blood 
work, urinalysis, and a chest radiograph, all of which 
were normal. The patient was discharged home with 
supportive therapy after the physician had a discus­
sion with her primary care physician (PCP), who 
stated he would see her in his office tomorrow. 

On his return to the ED for his next scheduled 
shift, 4 days later, one of the nurses told him the patient 
they had seen that day had apparently succumbed at 
home to an uncertain illness. The physician checked 
the record to confirm his memory that all her testing 
was normal, she looked fine, and she had arranged to 
see her PCP. The nurse confirmed this and said the 
PCP had called the ED to say everything had seemed 
OK to him as well. 

Medical Approach 
It is an adage in emergency medicine that nothing 
good is coming when you hear the words, "Do you 
remember that patient you saw?" Even with the most 
comprehensive workup and evaluation, patients may 
have an untoward outcome. It may or may not have 
anything to do with a recent evaluation, but the allega­
tion is usually that it was related. 

A mortality benchmark or comparison is always 
useful. Forster et al. investigated the incidence and 
severity of adverse events after hospital discharge. 1 
They evaluated 400 consecutive discharges from a ter­
tiary care academic hospital, in which 19% (76) had an 
adverse event after discharge (Table 1 04. 1 ) .  Of these 
events, one-third were preventable and one-third 
were felt to be ameliorable. The adverse events were 
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symptoms in 65%, 30% involved a non-permanent 
disability, 3% were laboratory abnormalities, and 3% 
were permanent disabilities. The most common type 
of event was an adverse drug reaction (66%) followed 
by procedural injuries ( 1 7%) .  The 25 adverse events 
associated with at least a non-permanent disability 
were felt to be preventable in about half the cases 
(48%, 12) and ameliorable in one-quarter (24%, 6). 
They concluded adverse events occur frequently after 
hospital discharge and can be addressed with simple 
strategies. 

Focusing on terminal events in the intensive care 
unit (ICU), Vincent et al. analyzed 258 patients who 
died in a single ICU.2 The most common pretermi­
nal events were worsening coma in 40.3% ( 1 04) and 
acute circulatory failure in 34.8% (90) .  Only a minor­
ity ( 1 2%) of deaths occurred in a sudden, catastrophic 
way. In the majority (65%, 168) of patients, death 
was considered inevitable, while 9% (22) of patients 
were allowed to die after support was withdrawn. 

Table 1 04.1 Adverse events after hospital discharge 

Adverse events (AE) Comparison 

95% (1, % 

1 .  Total AE 1 9, 1 5-23 

2. Preventable AE 6, 4-9 

3. Ameliorable AE 6, 4-9 

Type 

4. Adverse drug events 66, 55-76 

5. Procedure-related injury 1 7, 8-26 

Disability 

7. All disability 6.2 

8. Preventable 48, 28-68 

9. Ameliorable 24, 7-41 

Reference: Forster et al.' 
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Table 1 04.2 Death after ED discharge 

Death 

N = 42 

Related 

Unrelated 

Outcome 

Expected 

1 4% (6) 

7% (3) 

Reference: Kefer et al.3 

Unexpected 

2 1 % (9) 

57% (24) 

Circulatory shock is the most common revers­
ible condition and should be monitored with quick 
intervention. Most ICU deaths when they occur are 
expected, and Do Not Resuscitate (DNR) orders or 
complete support withdrawal may be appropriate in 
selected cases. 

Focusing on unanticipated death after ED dis­
charge, Kefer et al. evaluated 13 facilities with 383,416 
ED visits, with an 85% discharge rate.3 The medical 
examiner evaluated patients seen in an ED within 
8 days of their time of death: 15.7% ( 42/2665) of cases 
met inclusion criteria. The outcome measure moni­
tored was whether the death was expected and directly 
related to the ED visit, after review of the death cer­
tificate. The majority of the deaths (57%, 24) were 
considered unexpected and not related to tl1e ED visit 
(Table 1 04.2), 2 1  % (9) deaths were unexpected but 
directly related, 14% (6) of deatl1s were considered 
expected and were directly related, and 7% (3) deaths 
were considered expected but not directly related to 
the visit. The death rate was 13 per 100,000 discharged 
patients. The most common cause of unexpected 
death presumably related to tl1e ED visit was ruptured 
aortic aneurysm. Kefer et al. concluded that death 
after an ED visit was uncommon, but being vigilant 
for vascular catastrophe is essential. 

Sklar et al. evaluated a retrospective cohort of 
ED patients discharged home from an urban tertiary 
care facility over a 10-year period.4 1he study popu­
lation was those aged 10 years and over, amounting 
to 186,859 patients accounting for 387,334 visits. 
They identified 1 1 7 patients who died within 7 days 
of discharge, an incidence of 30.2 deaths per 100,000 
ED discharges home (95% CI, 25.2-36.2). Half of 
the cases (50%, 58) were in the target group - unex­
pected death, but related to the ED visit - and in the 
majority of these (60%, 35) a possible error was iden­
tified. Four themes were identified in this high-risk 
group (Table 1 04.3) :  first, an atypical presentation of 
a common problem; second, an established chronic 
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Table 1 04.3 High-risk conditions for death after ED discharge 

1 .  Atypical presentation of an unusual problem 

2. Established chronic i l lness with clinical decompensation 

3. Abnormal vital signs at discharge 

4. Mental disabil ity, psychiatric i l lness, substance abuse 

5. Prone to not return with symptom worsening 

Reference: Sklar et al.4 

Table 1 04.4 High-risk predictors of death after ED discharge 

Risk factors 

1 .  Increasing age 

2. Male sex 

3. Number of pre-existing comorbidities 

Primary discharge diagnosis 

4. Non-infectious lung disease 

5. Renal disease 

6. lschemic heart disease 

Reference: Gabayan et al.5 

Significance 

OR, 95% CI 

7. 1 , 2.9- 1 74 

5.6, 2.2-1 4.2 

3.8, 1 .0-1 3.6 

disease witl1 clinical decompensation; third, patients 
discharged with abnormal vital signs; fourth, patients 
with mental disability, psychiatric problem, or sub­
stance abuse. The unifying factor is that this group 
may be less likely to return to tl1e ED if their symp­
toms worsen. 

The key is to try to define patterns and predictors 
of short-term death after ED discharge. Gabayan 
et al. evaluated a group of 475,829 insurance plan 
patients with 728,3 1 2  discharges in a 1 -year period 
(Table 104.4).5 The incidence of death within 7 days 
of discharge was 0.05% (357) .  There was a higher 
risk of death with ( 1 )  increasing age, (2) male sex, 
and (3)  number of pre-existing comorbidities. The 
top three primary discharge diagnoses predictive of 
7-day post-discharge death are ( 1 )  non-infectious 
lung disease (OR 7 . 1 ,  95% 2 .9-17.4), (2) renal dis­
ease (OR 5.6, 95% 2.2- 14.2) ,  and (3)  ischemic heart 
disease (OR 3 .8, 95% 1 .0- 1 3 .6) .  They identified 
that 50 in 100,000 patients die within 7 days of ED 
discharge. High-risk conditions should be sought 
and monitored to address this post-discharge 
mortality. 

The most important intervention is to start the ana­
lysis at an earlier point, such as monitoring unplanned 

341 



Legal Issues in Emergency Medicine 

Table 1 04.5 Predictors of unscheduled return visit admission 

I ndependent predictors 

1 .  Doctor-based factors 

2. Age >65 years 

3. High triage grade 

Reference: Hu et al.7 

Significance 

OR, 95% Cl 

3.5, 2.0-6.1 

2.2, 1 .4-3.S 

2.1 , 1 .3-3.2 

72-hour revisits, in an attempt to prevent the issue 
entirely. Wu et al. profiled the ED 72-hour revisit rate 
of a sample of 34,714  patients over a - year period to 
a secondary referral teaching hospital.6 They identi­
fied a 5.47% 72-hour return rate, with a monthly vari­
ability range of 2.85-6.25%. The return etiology was 
attributed to patient illness in 80.9%, patient issues in 
10.9%, and physician issues in 8.2% of returns. The 
physician misdiagnosis rate was 3 .7% (70) with the 
most common complaint being abdominal pain iden­
tified in over half (55.7%, 39) of the cases. The most 
common initial ED presentations were for abdominal 
pain ( 12.9%), fever ( 1 2.6%), vertigo (4.5%), head­
ache (2 .1  %), and upper respiratory infection (2 .1  %). 
Unplanned ED revisits are associated with medical 
error in prognosis, treatment, follow-up care, and 
information provided, with most revisits being illness 
related. It is difficult to differentiate between natural 
disease course, suboptimal therapy, medical error, and 
patient or family anxiety. 

The unscheduled visit 72-hour return rate was 
also studied by Hu et al., reporting on 413 return 
visits with a 3 . 1  % incidence (Table 1 04.5).7 One­
third (36%, 147) of the return visit patients required 
admission, with an associated mortality rate of 
4. 1 %. These patients had a higher prevalence of old 
age, non-ambulatory status, high-grade triage, and 
chronic underlying disease - malignancy, diabetes 
mellitus, hypertension, coronary artery disease, heart 
failure, and chronic obstructive pulmonary disease. 
Independent predictors were identified as age, high 
triage grade, and physician factors. Interestingly, 
there was no correlation with staff experience or ED 
crowding. 

Legal Analysis 
In Cleland v. Bronson Health Care Group, a 15-year­
old patient presented to the ED with cramps and 
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vomiting.8 He was treated for 4 hours, diagnosed with 
influenza, and discharged home. He later returned to 
the ED, suffered cardiac arrest, and died. The actual 
diagnosis was intussusception. The family filed 
suit alleging an Emergency Medical Treatment and 
Labor Act (EMTALA) claim for failure to provide 
proper medical screening.9 The trial court offere� 
a literal interpretation of the EMTALA statute, as it 
was unlikely Congress intended this to be a theory 
to support general malpractice litigation. There was 
no indication the discharge decision was related to 
any rationale other than the medical judgment of the 
hospital. They dismissed the case on failure to state a 
claim rationale, and appeal followed. The United States 
Court of Appeals (USCA), Sixth Circuit affirmed the 
trial court ruling for the defense. They held Congress 
intended an "any and all patient" standard applied to 
all patients, regardless of payment, for "appropriate 
medical screening" and "emergency medical condi­
tion:' However, these conditions - screening, stabil­
ization, or transfer - are actionable if they give the 
appearance of a backdoor means of limiting coverage 
for the indigent or uninsured. 

In Del Carmen Guadalupe v. Negron Agosto, the 
patient was brought to the medical office by his wife 
with complaints of urinary retention, edema, high 
blood pressure, and pain and was referred to the ED 
now with respiratory difficulty, dry cough, and fever.10 
They were met by a family member, a nurse, who 
worked at the hospital. The patient was brought back 
immediately for blood work and a chest radiograph 
and was diagnosed with bronchopneumonia. He was 
discharged at 3 a.m. with medications for home and 
allegedly misplaced the medicine, but decided to rest 
at home rather than making a return visit to the ED. 
He deteriorated and returned to another hospital that 
afternoon and died there, with pneumonia as the 
cause of death. 

The family filed suit, again alleging an EMTALA 
claim citing failure to provide an appropriate medical 
screening exam to identify emergency conditions.9 
1he district court awarded the summary judgment 
motion to the hospital, and this decision was affirmed 
by the USCA, First Circuit. First, they held that the 
"medical screening standard" should be "reasonably 
calculated to identify critical medical conditions:' 1 1  
The claim would have required that the desired test 
of intervention was available at the facility and not 
offered to the patient, which was not substantiated 
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here. Second, the "disparate treatment" allegation 
was not substantiated by the plaintiff, by a failure to 
submit any policies on the initial screening standards. 
Third, the "stabilization requirement" was invoked 
and district court held that if no emergency medical 
condition was found, the stabilization requirement 
was not applicable. 

In Vickers v. Nash General Hospital, the patient 
presented to the ED after alleged involvement in 
an altercation where he fell, struck his head, and 
received multiple head lacerations.12 He had lac­
eration repair and normal cervical spine radiograph 
and was discharged after an 1 1 -hour stay. Four days 
later emergency medical services were summoned, 
the patient returned to the ED, and died as a result 
of a parietal skull fracture and epidural hematoma. 
The family filed an EMTALA claim alleging failed 
screening and stabilization concerning the associa­
tion of head laceration and skull fracture.9 The dis­
trict court dismissed the EMTALA claim under the 
Federal Rules of Civil Procedure for failure to state 
a claim on which relief can be granted.13 The USCA, 
Fourth Circuit reversed the district court dismissal 
and remanded for further proceeding. They recog­
nized that disparate treatment is the cornerstone of 
the EMTALA claim. However, the facts supporting 
this claim need be stated, and the plaintiff should be 
allowed to undertake discovery. 

Conclusion 
There are numerous surveys and evaluations of 
unanticipated post-discharge death as it applies to 
the emergency medicine patient. Often the goal is to 
develop a demographic profile for other parameters 
that may allow prediction of an untoward event after 
discharge. 

It is critically important for facilities to have a 
protocol to deal with this unfortunate and sometimes 
unavoidable scenario, so that all staff have a working 
plan to further process and evaluate the situation if it 
occurs. Proper communication with the appropriate 
individuals by designated personnel within the system 
in a supportive way is most important. 

Unanticipated Death 
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Case 
The physician had logged a good number of hours in 
the emergency department (ED), working there for 
almost 30 years. It was a busy department, and she 
wanted to slow down a bit. She made the transition 
to working urgent care as there was a freestanding 
urgent care center (UCC) near her home and one of 
her work colleagues had recommended it to her. One 
of the first things she noticed was that the UCC was 
busier than described and she was often required to 
see three or four patients an hour. Even though there 
was an advanced practice provider (APP) there, they 
both worked very hard. The nurses were good and 
did the best they could, but this was often a busy 
environment. 

On one very busy night, a young female patient 
presented to the UCC with non-specific chest pain and 
some shortness of breath. She was generally healthy, 
but had recently taken a long trip which always raises 
a concern of a pulmonary embolism. The urgent care 
physician suggested the patient be evaluated in the 
hospital ED, which had the capability of dealing with 
this type of complaint. The patient declined and said 
that she had to go home first. The physician offered 
to arrange ambulance transport to get her to the hos­
pital facility and call the ED to make sure they knew 
she was coming, so there would be no time lost. Once 
again, the patient and her husband refused, saying 
they appreciated the offer, but they had to go home 
first and then they would go to the hospital. Once 
again, the physician expressed her concerns and said 
that if there was any issue they should call her back 
and she would contact the ED to let them know to 
expect the patient. 

On the physician's next shift, 2 days later, the dir­
ector of the UCC called her into the office to inform 
her that the patient had a pulmonary embolism. She 
was still hospitalized and was threatening legal action. 
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It was alleged that she should have been transferred 
by ambulance and her husband, who worked in 
health care, stated that it was an Emergency Medical 
Treatment and Labor Act (EMTALA) violation. The 
physician pointed out that she had discussed the risk 
of pulmonary embolism with the patient, and she had 
offered to arrange transport to the hospital ED and 
call to let them know that she was coming, but they 
had declined the offer. 

Medical Approach 
The urgent care system is an efficient and effective part 
of the health-care delivery system in the US. Here, 
lower-acuity patients are seen in higher volume, rec­
ognizing that sophisticated care resources may not be 
available. Unfortunately, patients often present to the 
UCC with complaints that are more emergent than 
they realize. It is important to recognize that the aver­
age UCC has a high-efficiency benchmark. On average 
a physician might be seeing two patients per hour in 
the ED, and three patients per hour in a UCC, which is 
one patient every 20 minutes. 

The development ofUCCs or minor injury depart­
ments has been discussed since the early 1980s.1 
A UCC is a freestanding or integrated facility that 
evaluates patients without life-threatening or sig­
nificant illness or injury on a walk-in basis. The typi­
cal staffing pattern for an integrated fast-track unit 
involves APPs, either nurse practitioners (NP) or phy­
sician assistants (PA). Current sites may see one-third 
of ED patients on average. Freestanding UCCs are 
typically staffed by physicians often with primary care 
training. Buchanan performed an early evaluation, in 
which 2 1  % of patients were evaluated by an NP-staffed 
minor emergency area.2 

The characteristics of the urgent care patient have 
been profiled as well, finding that the UCC volume 
is inversely proportional to primary care physician 



Table 1 05.1 Non-urgent ED use 

Non- Semi-

u rgent urgent 

% % 

1 .  Age (years) 43 ± 1 8. 1  49± 20.1 

2 .  Proportion 25.4 (454) 74.6 (1 329) 

3. Health conditions (no.) 3.1  3.9 

4. Ambulance arrival 5 22 

5.  Admitted 4 24 

6. PCP follow-up 70 75 

7. PCP care prior 22 27 

Reference: Afilalo et  a l.4 

(PCP) availability. Gill and Diamond described a 
program in which Medicaid patients were referred to 
PCPs.3 After institution of the referral program, ED 
use decreased compared to controls (24 vs. 4%). 

The use of the ED for non-urgent complaints is a 
difficult operational question. Afilalo et al. evaluated 
non-urgent, semi-urgent, and urgent care require­
ments, contacting 2348 patients of whom 77% ( 1 783) 
participated.4 Those with non-urgent complaints were 
in the minority (25.5%, 454) compared to those with 
more urgent complaints (74.5%, 1 329). The patients 
with non-urgent conditions tended to be younger, in 
better health, less likely to arrive by ambulance, less 
often admitted, and less likely to have PCP care before 
the visit or in follow-up (Table 105. 1 ) .  The reasons 
cited to not seek PCP care and present to the ED for 
minor complaints included accessibility (32%), per­
ception of need (22%), referral or follow-up from the 
ED (20%), familiarity with the ED ( 1 1  %), trust in the 
ED (7%), and no reason offered (7%) (Table 105.2). 
A positive focus on these attributes allows the urgent 
care system to be successfully tailored. 

The usual source of medical care was correlated to 
subsequent non-urgent ED use. Sarver et al. evaluated 
9 146 patients who had a usual source of care other 
than the ED, but were dissatisfied with that care.5 The 
reasons to present to the ED with a minor complaint 
include dissatisfaction with their usual source of care, 
citing issues with the staff, lack of confidence in staff 
ability, scheduling difficulty, difficulty in phone con­
tact, and prolonged waiting times (P < 0.05). These 
positive associations persisted even after control­
ling with a multiple logistic regression analysis and 
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Table 1 05.2 Non-urgent patients not seeking PCP care 

Reason I ncidence (%) 

1 .  Accessibility 32 

2. Perception of need 22 

1 Referral/follow-up ED 20 

4 .  Familiarity with ED 1 1  

5 .  Trust in the ED 7 

6. No reason 7 

Reference: Afilalo et al.' 

Table 1 05.3 Presenting complaint vs. discharge diagnosis 

Prediction 

1 .  Primary care treatable diagnosis 

2. Chief complaint reported 

ED triage prediction 

3. Immediate or emergency care 

4. Hospital admission 

5. Operating room 

Reference: Raven et a l.' 

Significance 

95% CI, % 

6.3, 5.8-6.7 

88.7, 88. 1 -89.4 

1 1 . 1 ,  9.3-1 3.0 

1 2.5, 1 1 .8- 1 4.3 

3.4, 2.5-4.3 

being more likely to visit an ED with a non-urgent 
complaint. 

There is disagreement an10ng health-care profes­
sionals about the distinction between urgent care and 
the ED. Gill et al. reported on a chart review of266 ED 
patients reviewed by ED and family physicians and 
nurses.6 The proportion of patients rated as meeting 
urgent care criteria retrospectively ranged from 1 1  % 
to 63%. The agreement rating was only fair (Kendall 
correlation (K) = 0.38, 95% CI 0.30-0.46), and no bet­
ter among those of the same specialty. The agreement 
was even less between the triage nurse prospective 
assessment and that of the retrospective study nurse 
(K = 0 . 19, 95% CI 0.07-0.3 1 ) .  Clearly there is an issue 
with acuity prediction, because of its subjective nature. 

Another analysis involves comparing the present­
ing complaint to the final discharge diagnosis to iden­
tify "non-emergency" ED visits. Raven et al. applied a 
predictive algorithm to a 34,942 visit dataset to iden­
tify 6.4% (95% CI 5.8-6.7%) of the patients determined 
to have a diagnosis that was primary-care treatable 
(Table 105.3) .7 The initial and final primary care diag­
noses were consistent in 88. 7% of ED visits. However, 
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one-quarter had a concerning course in which 1 1 . 1  % 
needed immediate or emergency care, 1 2.5% required 
admission, and 3.4% went directly to the operating 
room. There is clearly limited concordance between 
presenting complaint and discharge diagnosis. The 
ability to accurately predict non-emergency ED visits 
is suspect. 

Another medicolegal concern relates to APP 
supervision. Gifford et al. sent a questionnaire to 1000 
emergency physicians in 2004 and again in 2009.8 The 
majority (70%) of the physicians believed that when 
the PAs were "adequately supervised" there was no 
greater risk of malpractice tl1an for any other clin­
ician. Likewise, in boili surveys 80% of ilie clinicians 
did not believe PAs were more likely to be sued. This 
perceived PA lawsuit risk is inversely proportional 
to time spent in emergency medicine or supervis­
ing PAs. The number of physicians practicing wiili 
PAs increased by 26% and ilie number working dir­
ectly wiili patients by 19% between ilie two studies. 
The number who tl1ought patient waiting times were 
shorter increased by 13%, and 10% iliought patient 
satisfaction increased as well. This finding appears to 
be related to physicians' familiarity in working witl1 
and supervising PAs. 

Legal Analysis 
In Parris v. Sands, a patient who presented to the UCC 
wiili upper respiratory symptoms was diagnosed with 
malignancy.9 She was known to have a splenectomy, 
was febrile, with no cough, "dull" eardrum, no lymph­
adenopailiy, and a borderline elevated white blood cell 
count, and was discharged witl10ut antibiotic ilierapy. 
She presented to anoilier facility 3 days later, and was 
hospitalized for 6 weeks with bacterial pneumonia. 
The patient filed suit and ilie trial court jury favored 
ilie physician defendant. The Court of Appeals of 
California, Second District affirmed, holding the 
physician had no duty to inform the patient of the 
various "schools of tl1ought" regarding the use of anti­
biotics in asplenic patients. When there is a difference 
of opinion among medical experts, or different med­
ical approaches to a problem, ilie "schools of thought" 
approach is a valid defense. 

In Matsuyama v. Birnbaum, ilie patient presented 
to a UCC wiili a complaint of a skin lesion and severe 
abdominal pain, in which gastritis was diagnosed. IO 
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There was a follow-up visit with his PCP wiili some 
additional testing including a positive H. pylori test, 
which was treated. The patient succumbed to a cancer. 
Medical malpractice was alleged, invoking ilie "loss of 
chance" doctrine. Here, ilie alleged negligence reduces 
or eliminates the patient's prospects for a more favor­
able recovery, and any survival is a thing of value to 
the aggrieved. The superior court jury trial found ilie 
defendant PCP liable for misdiagnosis, and a "substan­
tial contributing factor" in the outcome. The Supreme 
Judicial Court of Massachusetts, Norfolk held that 
recognizing tl1e loss of chance of survival in ilie lim­
ited domain of medical negligence advances ilie goals 
of tort law and affirmed the judgment. 

In Cox v. Primary and Urgent Care Clinic, ilie 
patient had made multiple visits to ilie UCC for vari­
ous ailments. I I She made four visits wiili respiratory 
complaints and fatigue, and was evaluated by ilie PA 
in phone contact wiili ilie clinic director. While on 
a trip, she sought care at two different EDs and was 
eventually diagnosed wiili a cardiac condition requir­
ing surgery. The plaintiff filed suit alleging misdiag­
nosis by ilie PA and by ilie oversight physician, and 
sued the physician and ilie clinic but not the PA. The 
trial court granted the defendant's motion for sum­
mary judgment. They failed to establish a breach of 
the standard of care for the care provided by the PA. 
The appeal court reversed, holding iliat the standard 
of care for the PA was ilie same as for ilie physician. 
The Supreme Court of Tennessee at Nashville reversed 
again, concluding the standard of care for ilie PA is 
separate and distinct from that of the physician. I2,I3 

In Wilson v. Southampton Urgent Medical Care, 
the patient made 1 1  visits to tl1e UCC over a 2-year 
period for various complaints including headache. I4  

The patient died of cancer and ilie family filed suit 
against the clinic owner, eventually adding ilie treat­
ing physician, alleging failure to diagnose her condi­
tion in a timely way. The defendants moved to dismiss 
all claims based on the statute oflimitations. The court 
recognized that not all the UCC visits were related to 
to the medical issue in question. As well, iliere was 
intermittent follow-up to address iliese issues. The 
Appellate Division of the Supreme Court of New York 
ruled that ilie physician defendant added later should 
be afforded the right to have her summary judgment 
dismissal motion heard that did not apply to ilie oilier 
defendants. 

I 



Conclusion 
It is important to realize that the UCC should 
have a transfer capability for emergency patients. 
Freestanding departments should have an established 
arrangement with an ED for transfers to be done rou­
tinely. However, a freestanding UCC is not an ED 
and does not have an EMTALA obligation to stabilize 
and transfer patients. Facilities that are affiliated with 
an established hospital health-care system, or that 
are physically adjacent, typically do have a de facto 
EMTALA requirement. This requires a stabilization 
protocol and procedure to transfer unstable patients 
to a higher level of care if necessary. 
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Chapter 
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Case 
The patient was brought in to the emergency depart­
ment (ED) by the police after they received a call that 
he was in the community, visibly agitated and threat­
ening violence in his neighborhood. When the police 
officers entered his apartment he became combative 
and required physical restraint, as well as some sed­
ation. The ED physician was able to get a history 
to the effect that the patient was drinking and the 
patient thought somebody had put something in the 
marijuana that he smoked. He had been depressed 
recently, and had a couple of previous psychiatric 
hospitalization events. He had now threatened his 
neighbor over a property dispute. In light of tl1e cir­
cumstances - drug and alcohol intoxication, phys­
ical violence, and a threat to his community - the 
plan was to involuntarily commit the patient. After 
the chemical intoxicants had worn off, a psychiatric 
professional agreed and he was transferred later that 
evening for a hospital stay to evaluate and treat his 
mental illness. 

Later tl1at month a complaint was filed with the 
state health department alleging the patient was 
deprived of his rights and a family member alleged his 
confidentiality was breached with regard to the psy­
chiatric hospitalization. 

Medical Approach 
There is a societal duty to protect the public against 
violent threats that emanate from patients who are in 
one's care. There is an affirmative obligation to report 
this behavior to the appropriate law enforcement 
authorities while still protecting the patient's confi­
dentiality throughout the evaluation and treatment 
process. 

Ideally, two health-care professionals, including 
a psychiatric professional, are involved in the invol­
untary commitment procedure, and sometimes other 
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public service personnel, including police, fire, and 
emergency medical services (EMS) to define poten­
tially dangerous behavior and isolate and protect the 
patient as well as the public. 

The ED can be the focus of a workplace violence 
rubric. Taylor and Rew attempted to define the under­
standing of workplace violence in the ED.1 There 
are a host of studies that examine the incidence of 
ED violence, but few studies of the framework for 
accurate information gathering. The limitations cited 
include: ( 1 )  underreporting of violence; (2) barriers 
and attitudes toward reporting; (3) description and 
characterization of incidents of violence; (4) pre­
disposing factors; (5) lack of fear (Table 106. 1 ) .  
Formalizing t11e review process will result in  improved 
implications for practice guidance. 

Violence in the ED is a worldwide problem. 
Jenkins et al. sent questionnaires to 273 consultants 
responsible for 3 10  EDs with 85% (233) reporting 
verbal abuse and physical violence.2 Patients were 
the most common perpetrators, and nurses the most 
common victims. The most common precipitating 
factors included alcohol use, prolonged waiting times, 
recreational drug use, and unmet patient expecta­
tions. There were 557 staff injuries with the majority 
(90.6%, 505) soft tissue injuries, 7.5% ( 42) lacerations, 
and 1 .8% ( 10)  fractures. There were 399 legal inter­
ventions, in which the majority (74.6%, 298) of alleged 

Table 1 06.1 Workplace violence in the emergency department 

1 .  Underreporting of violence 

2. Barriers and attitudes toward reporting 

3. Description and characterization of incidents of violence 

4. Predisposing factors 

5. Lack of fear 

Reference: Taylor and Rew.' 
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Table 1 06.2 Improving emergency department security 

1 .  Training staff in breakaway techniques 

2.  I ncreasing availability of security officers 

3. Issuing personal alarms 

4. Encouraging staff to report all incidents 

Reference: Rose.3 

perpetrators were arrested, 25.3% ( 1 0 1 )  appeared in 
court, and 1 9.0% (76) were convicted. Most depart­
ments have conventional security measures including 
panic buttons and video monitoring systems. There 
appears to be a systemic pattern of verbal and physical 
abuse with inner city departments the most affected, 
and only a minority of perpetrators convicted. 

Nurses are more commonly involved in these 
events than physicians typically because of closer 
contact with the patients in day-to-day operations. 
Rose performed a questionnaire survey of 36 nurses 
with a 75% response rate and 69% (9/ 1 3 ) of patient 
care assistants.3 The survey found that half of the 
nurses reported physical or verbal assault, with one­
third within the past 12 months. Only a small frac­
tion (7.4%, 2/27) of nurses were not concerned about 
physical assault. These two were both male, trained 
as psychiatric nurses, and had never been assaulted. 
Most verbal abuse was not reported, and 29% had not 
reported their last episode of physical abuse. However, 
the likelihood of verbal violence being reported 
increased with age and experience. Respondents 
believed assaults on nurses were treated less seriously 
than similar incidents involving private citizens, and 
there was less institutional support available to them. 
Suggestions to improve staff security include: ( 1 )  
teaching staff breakaway techniques; (2) increasing 
the number of security officers on duty; (3) issuing 
personal alarms to staff members; (4) encouraging 
staff to officially report all incidents (Table 106.2). 

Violence against ED workers can involve both 
patients and visitors as well. Gates et al. surveyed 
242 employees with direct patient contact working 
at five different hospitals, where most workers had 
been verbally harassed at least once by a patient or 
visitor.4 There were 329 assaults with the great major­
ity (96.9%, 3 19) committed by patients, but 3 . 1  % ( 10) 
were committed by visitors. However, the majority 
(65%) of those assaulted never reported the incident 
to hospital authorities. As well, the majority (64%) 
had not had any violence training in the previous year. 

Violence 

There is significant correlation between employee 
exposure to violence, feelings of safety, job satisfac­
tion, and employee retention. The major concern is 
that verbal abuse, if left unchecked, can create a haz­
ardous work environment. The next step would be 
assaultive behavior, with a verbal threat of physical 
harm by someone with capacity to create a feeling 
of dread. TI1is can be followed by battery, in which 
a physical act follows the threat, described as an 
"unlawful touching:' 

The incidence of battery in the ED was investi­
gated by Foust and Rhee in a prospective study over 
9 months of a metropolitan Level I trauma center with 
a 64,000 annual volume.5 There were 19 episodes of 
violence directed against the staff where they were 
kicked (7), punched (6), grabbed (3), spat on (2), and 
pushed ( 1 ) .  The blows were equally split between the 
face or head (7) and the extremities (7). Hospital inci­
dent reports were completed in only 2 1  % (411 9) of the 
battery events, and there were no cases requiring ED 
treatment or disability leave. The assailant was typ­
ically male (79%) and in the ED on a psychiatric or 
substance abuse detainment (79%). Although these 
events are often minor, monitoring high-risk scenar­
ios is crucial for success. 

The other area of concern is the violent patient, 
with resultant obligations to both the patient and 
society. The high incidence of gun crime has created 
the obligation for the ED personnel to report gunshot 
wounds to law enforcement. Frampton describes the 
legal and ethical issues surrounding the relinquish­
ment of confidentiality in the setting of a gunshot 
wound.6 There is an obvious duty of patient confi­
dentiality. In reality, however, the duty of confiden­
tiality owed is not absolute, and may depend on the 
circumstances. There is a balance between individual 
and societal rights. There is a clear duty to disclose for 
issues in which the public interest in knowing out­
weighs the right of the individual to consent to dis­
closure of select health information. 

There are legal obligations both to the danger­
ous patient and to society (Table 106.3).7 First, a lim­
ited breach of confidentiality is allowed, involving 
third-party disclosure without consent involving law 
enforcement or judicial intervention. Second, there is 
a duty to warn third parties in light of those who are a 
known danger. Third, the duty to report involves spe­
cific conditions such as child abuse, elderly abuse, or 
domestic violence. Fourth, for those presenting immi­
nent danger to themselves or others, the authority to 
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Table 1 06.3 Legal obligations with the dangerous patient 

1 .  Breach of confidentiality 

2. Duty to warn 

3. Duty to report 

4. Authority to detain 

Reference: Buppert.7 

detain exists through an involuntary commitment 
procedure. 

Ideally, the goal is to be able to accurately predict a 
patient's propensity to violence. Lidz et al. studied two 
matched consecutive samples of patients presenting 
to a psychiatric ED and then followed for a 6-month 
period.8 Of the initial cohort of 2452 patients, 79.4% 
( 1948) consented to participate and 14.5% (352) were 
felt to be likely violent. Violence occurred during the 
follow-up period on average in 45% of the ED popu­
lation. The incidence in the predicted group was 53% 
compared to 36% in the control group. Overall pre­
dictive capability was modest, and for women it was 
no better than chance. 

Legal Analysis 
In Capan v. Divine Providence Hospital, the patient 
presented with a severe nosebleed, developed deler­
ium tremens, and became violent.9 The on-call phys­
ician was summoned to answer emergencies, and 
the patient was medicated with a series of drugs for 
combative behavior. The patient was alleged to have 
suffered a cardiac arrest that evening. The patient's 
family brought suit, and all physicians were non­
suited except the treating ED physician. A jury trial 
awarded the verdict to the hospital and treating phys­
ician. The Superior Court of Pennsylvania vacated the 
judgment, remanding for a new trial based on a jury 
instruction concerning the physician's employment 
relationship as an independent contractor rather than 
an employee. 

In Isaacs v. Huntington Memorial Hospital, the 
physician parked in a hospital lot, his wife went to 
visit a friend, and he attended to some patients.10 
When they left the hospital building at 10  p.m., the 
physician was accosted in the parking lot and was 
shot by an assailant, surviving with sequelae. They 
sued the hospital and insurance company alleging 
failure to provide adequate security measures to pro­
tect invitees and licensees against the criminal acts of 
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third parties on the premises, related to a decision to 
disarm the security guards. The trial court denied the 
hospital's summary judgment motion to dismiss, and 
trial began. It was acknowledged that the facility was 
located in a high crime neighborhood, with unarmed 
security and video monitoring. Foreseeability of harm 
is typically a question for the jury considering what 
is reasonable. The defendant contended that proof 
of foreseeability required evidence of prior similar 
events. The Supreme Court of California held that lim­
iting to the "prior similar events" standard of foresee­
ability is inherently unfair and contradictory to public 
policy. The non-suit judgment was reversed and case 
remanded to trial court for further consideration. 

In Wilson N. Jones Memorial Hospital v. Ammons, 
a visitor who accompanied her husband to the ED 
was assaulted by a psychiatric patient who was being 
detained as a danger to himself but not to others . 1 1  
The injured visitor filed suit, alleging the patient had 
numerous previous visits, with a history of violent 
and irrational behavior requiring physical restraint 
and sedation. The trial court denied the defendant's 
motion to dismiss as a non-patient filing a "health care 
liability claim" pursuant to Section 74.001 (a) ( 13 ) ,  
74.351 (a) of  the Texas Civil Practice and Remedies 
Code, which required the filing of an expert report.12 

The Court of Appeals of Texas, Dallas concluded the 
trial court abused its discretion by declining to dis­
miss the facility's motion for dismissal with prejudice 
as a health care liability claim, and remanded for hos­
pital's claim for attorney's fees. 

Conclusion 
The key is to recognize that the ED can be a high-risk 
environment, and it is essential to protect patients, 
visitors, and staff from potential violence. Integrated 
security plans involving staff awareness, hospital­
based security, and law enforcement personnel should 
be instituted to minimize risk to patients, their fam­
ilies, and staff. 
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Glossary 

Medical 
Aminoglycoside antibiotic active against 

Gram-negative rods 
Axis I major disorder highest level of psychiatric 

involvement according to the Diagnostic and Statistical 
Manual (DSM) classification system 

Basic metabolic panel (BMP) measure of electrolytes, 
renal function, and blood glucose 

Called typically to end resuscitative efforts 
Cardiac enzyme measure of cardiac injury 
Cath lab area where cardiac catheterization and other 

intervention is performed 
Chem-7 measure of electrolytes, renal function and blood 

glucose 
Clindamycin macrolide antibiotic active against 

Gram-positive cocci and rods 
Code Blue a hospital-sponsored resuscitation team 

intervention for a patient with a life-threatening event 
C-reactive protein (CRP) measure of inflammatory state 
Curbside consulting unofficial consult to a physician 

colleague for a patient care opinion 
Deferred consent solicited after care has been 

administered in emergency setting 
Dextran polysaccharide-based fluid expander used in 

trauma resuscitation 
Diuretic medication that induces fluid loss by increasing 

urine production 
Diversion referral of patients to other hospitals when 

capacity is reached 
Electrocardiogram (EKG) a test sensing electrical activity 

of the heart 
Emergency consent health-care provider consents for 

patient in exigent circumstances 
End-tidal carbon dioxide (C02) measure of exhaled 

C02 defining the efficiency of ventilation, often used to 
confirm endotracheal tube placement 
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Epoetin alfa recombinant protein stimulating 
bone marrow production of red blood 
cells (RBC) 

External fixator extetior stabilizing device for a complex 
fracture 

Fecal occult blood (FOB) blood in stool not apparent 
without special testing 

Hetastarch starch-based blood volume expander used 
in trauma 

Hypoxemia decrease in blood circulating oxygen 
Implied consent more formalized balancing of factors in 

which the health-care provider consents 
lntensivist specialist in critical care medicine 
Non-STEMI coronary ischemic event without ST 

elevation 
Oxygen saturation (S02) proportion of hemoglobin 

binding sites occupied by oxygen 
Partial pressure of carbon dioxide (PC02) measure of 

ventilatory efficiency 
Percutaneous coronary intervention (PCI) invasive 

cardiology procedure to remedy vascular insufficiency 
Placenta previa low-lying placenta over the cervix, prone 

to bleeding and possibly endangering the fetus 
Pyelonephritis urinary tract infection involving the upper 

tract or kidney 
STEMI coronary ischemic event with ST elevation 
Stridor high-pitched, often musical breath sounds during 

inspiration, indicative of airway obstruction 
Sympathomimetic drug that stimulates the sympathetic 

nervous system 
Toxic appearance that implies significant illness 
Transient ischemic attack (TIA) neurologic deficit of brief 

duration, typically a few minutes 
Troponin cardiac-specific protein indicative of injury to 

the heart 



Legal 
Affirm assert validity as a judicial decree 
Alternative jury instruction a stipulation that multiple 

interpretations of the same information are plausible 
Best interest test decision-making that includes historical 

patient factors and preferences 
Bright-line rule test that produces an unequivocal, 

predictable outcome 
Common law decisions based on previous judicial 

precedent rather than statute 
Capacity ability to accomplish a task 
Certiorari superior court request for information from 

lower court or judicial agency 
Competence ability to comprehend relevance of 

decision-making 
Contributory negligence legal defense that alleges the 

plaintiff's conduct was responsible in whole or in part for 
damage incurred 

Corporate liability doctrine hospital may be liable for the 
acts of an independent physician 

Declaratory judgment court makes non-binding 
recommendation in legal proceeding 

De facto as a fact 
Demurrer written legal objection to a claim suggesting 

legal insufficiency in the filing to prevail 
Demurrer without leave to amend judicial disposition 

of cause of action by sustaining motion for dismissal 
alleging facts do not support a legal cause of action, 
without the ability to refile the complaint 

Discovery pretrial formal request for evidence production 
Dismissed with prejudice a merit-based disposition that 

precludes further judicial consideration 
Dismissed without prejudice judicial disposition that 

permits refiling by the party 
Emancipated minor responsible for their own care as they 

are making adult decisions, although below the normal 
age of majority 

En bane decision by all judges that comprise the court 
Estoppel prevent assertion contradictory to position 

previously held by party or judicial determination 
Ex parte discussion involving only one of the parties 
First impression legal question that may not have been 

encountered before 
Grandfathered pre-existing rule will apply to old cases, 

although a new rule applies to future issues 
Guardian ad litem court-appointed volunteer to protect 

the interests of one who is not competent to do so 
Indictment formal charge of criminal allegation 
Interlocutory provisional decision in the legal process 
Interlocutory order offered at an intermediate stage of the 

legal process 
Locality rule expert testimony must be based on similar 

means of practice 

Glossary 

Justiciable able to be decided in a judicial setting 
Last chance doctrine defendant is liable if they had the 

final opportunity to avert the issue 
Loco parentis standing in place of parents for 

decision-making 
Loss of consortium damage claim by family member for 

death or significant injury in a legal action 
Mandamus performance of a specified act compelled by a 

superior court writ 
Minor before the age of majority, typically 1 8  
Miranda rights suspect's right t o  decline interrogation if 

they desire, and their right to an attorney 
Motion to dismiss challenge of legal sufficiency of 

stated claim 
Motion in limine petition filed with the court to limit 

specific evidence from trial consideration 
Motion to suppress defendant request to exclude evidence 

at trial 
Non-delegable duty doctrine an employer may not defer 

complete responsibility to a third party for an essential 
duty, such as safety 

Non-precedential does not establish a case example for 
future legal guidance 

Parens patriae governmental agency has the right to 
assume essential care responsibilities if required 

Petition of mandate higher to lower court compunction of 
performance 

Prima fade premise is accepted as factual until rebutted 
Quid pro quo transfer of goods or services as an exchange 
Rational basis test unless a constitutionally based interest, 

the law is upheld if logically related to any legitimate 
governmental interest 

Remanded case referred back to the originating court for 
reconsideration 

Res ipsa loquitur doctrine the occurrence of an event in 
itself implies negligence 

Respondeat superior supervising party is responsible for 
their agents 

Safe harbor action specifically identified as permitted in a 
more comprehensive law or statute 

Statutory law decisions based on voted legislative 
initiatives 

Strict liability applies to inherently dangerous conditions 
in which proving blameworthiness or intent is not 
required 

Subpoena duces tecum order compelling production of 
documents for court appearance 

Total mix standard all relevant information included 
in the decision-making, rather than a definite limiting 
standard 

Writ of mandate (mandamus) court order to another 
agency or court to co\mply with the law 
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Index 

abandonment 
in the emergency department, 3-4 
of the patient by the treating 

physician, 6-7 
of young people, 4 

Abramson v. Japan Airlines, 1 54 
access to facilities 

Americans with Disabilities Act 
(ADA), 27-8 

Adams v. Christi Regional Medical 
Center, 322 

Adkins v. P. Christie, 303 
admission 

bed boarding in the ED, 35-7 
family requests for, 1 82-4 
mandatory care, 1 82-4 
multiple visits to the ED, 2 1 2- 1 4  
obligation t o  evaluate and 

treat, 9- 1 0  
advance directives, 68-9 

hierarchy for decision-making, 1 2  
refusal of treatment o n  religious 

grounds, 273-6 
right to die, 1 1- 1 3  
rights o f  a significant other, 1 2  
substituted judgment, 12  

advanced practice providers (APPs) 
l itigation involving, 14- 16 

adverse medical events 
after ED discharge, 340-3 
disclosure, 1 7-19  
malpractice claims, 193-5 
patient outcomes, 193-5 

Affordable Care Act, see Patient 
Protection and Affordable 
Care Act (201 0) 

against medical advice (AMA) 
discharge, 2 1-4 

Age Discrimination in Employment 
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